U.S. ANTITRUST POLICY FRAMEWORK

Sherman Act (1890 and subsequent amendments)

Section 1:
Foﬁnal Cartels (per se illegal)
Ivy League + MIT (Undergrad financial aid)
Vertical Contractual Restraints
RPM (per se illegal)
Information Sharing (Trade Associations)
Tacit Collusion

Section 2:

Monopolization and Attempts To Monopolize (rule of
reason)

Monopoly is not illegal

"Monopoly" in the Relevant Market + "predatory" of
"exclusionary" behavior

Standard Oil Trust, American Tobacco, Alcoa, United
Shoe Machinery, AT&T, IBM, Microsoft



Clayton Act (1914 + amendments)

Section 2: (Robinson Patman Act: 1936)
Price Discrimination
Section 3:

Exclusive Dealing Arrangements

Section 7 and 7A: (1914, 1950, 1976)

Merger Law

Hart-Scott-Rodino Pre-Merger Notification
Requirements

Time-Warner + Turner
Staples + Office Depot
Exxon + Mobil

BP-Amoco + Arco



Federal Trade Commission Act (1914 + amendments)
Section 1:
Creates Federal Trade Commission
“Independent” Regulatory Agency
5 Commissioners
Legal and Economic Staffs
Section 5:

Unfair Competition and Deceptive Business Practices



EXEMPTIONS
State Action
Clearly articulated public policy purpose
Actively regulated
Specific Industries
Agricultural Cooperatives

Certain regulated industries
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Less costly beer and wine could follow |

By David Armstrong

GLOBE STAFF

A federal judge yesterday struck down a
Massachusetts law that controls the price of al-
coholic beverages, a decision that could lead to
lower prices for residents who pay among the
highest prices in the country for beer and wine.

“Ultimately, consumers will benefit from this
decision. Prices will be lower,” said Gerald Caru-
50, an attorney representing several Cape Cod
package stores that brought a lawsuit in 1994.

The law requires wholesalers of beer, wine
and liquor to announce their prices each month
and allows them to match, but not beat, the
prices of competitors. Without the law, they
could adjust their prices at any time and under-
cut ‘competitors, meaning lower prices for con-

sumers.

Massachusetts residents pay prices well ..
above the national average for beer and wine.
For instance, the average price of a six-pack in
the Boston area is $5.10, which is 77 cents above
the national average and nearly a dollar higher
than in Los Angeles.

US District Court Judge Mark L. Wolf ruled
that the 50-year-old state pricing law is “anti-
competitive™ and violates federal antitrust law.

Wolf said he would delay implementing his
ruling until the state is allowed a short period of
time to consider whether it will file an appeal. If
the state does file an appeal, Wolf will have to
decide whether to further delay his decision.

“The decision whether to appeal has not been
made yet, but will be made shortly,” said a
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spokesman for the attorney gener-
al’s office, which is representing the
state, a defendant in the lawsuit.

Glenn Alberich, a Boston attor-
ney who represents the Massachu-
setts Association of Malt Beverage
Wholesalers, which inserted itself as
a defendant in the case, said an ap-
peal is likely.

If the state does not appeal, how-
ever, the wholesalers’ position for an
appeal would be severely eroded.

Critics complain the current sys-
tem amounts to a price-fixing
scheme that inflates the profits of
wholesalers.

Wholesalers, however, say the
law doesn't affect their prices be-
cause there is already intense com-
petition. They also say the pricing
law prevents corruption and unfair
selling tactics by creating a level
playing field where all of the price
information is public record.

“Everyone has wrapped this up
in a pro-consumer banner, but this
law doesn’t do an awful lot that im-
pacts on competition,” Alberich said.

Former governor William F.
Weld promised to do away with the
price-control system and the agency
that enforces the law, the Alcoholic
Beverages Control Commission, but
never followed through.

Five Cape Cod package stores
filed the federal lawsuit in 1994,
shortly after the ABCC ordered six
liquor wholesalers to shut down for
five days for violating the price-post-
ing law. The wholesalers' allegedly
offered illegal price cuts and incen-
tives to an undercover ABCC agent
working in a Cape Cod package
store.

The package store owners said
the ABCC rarely enforced the price-
posting law, benefiting selective re-
tailers who violated the law by tak-
ing part in illegal price-cut offers.
Those who abided by the law were
penalized because they paid a higher
price for beer and liquor, the pack-
age store owners claimed.

Alberich said the absence of any
price controls will hurt small pack-
age stores, who may be cut out of
price cuts offered larger retailers.

“Those who want the law done
away with are the more powerful re-
tailers who can seek better deals
from wholesalers than what will be
given to the mom and pop stores,” he
said. .

He also said the economic bene-
fits to consumers have been over-
hyped by those who favor eliminat-
ing the price control law.

An analysis by the Federal Trade
Commission of the Massachusetts
law, however, found that repealing
the price-control law would “increase
competition.”

The commission said the posting
of prices “tends to make it easier for
industry members to coordinate
prices tacitly and to detect and dis-
courage deviation from the consen-
sus price.”

Dick Hurley, the owner of Can-
terbury Liquors & Pantry in Sand-
wich and one of those who brought
the lawsuit, said he has no doubt his
customers will benefit.

“If we can enter a free market-
place, it will obviously lower prices
for customers,” he said. “This is a
competitive business and any price
savings are usually passed on to the
consumers.”




Enforcement Framework

Deterrence System
Government Enforcement
Criminal (Section 1)
Civil
Private Enforcement (Trebel Damages)

About 50 private damage actions filed against
Microsoft

Government Enforcement

Antitrust Division of the Department of Justice
Federal Trade Commission
Federal Courts

Private Enforcement

Private Parties Can Bring Sherman and Clayton Cases
Liability and Damages

Vast Majority of Antitrust Cases



Court Actions

Case Law Rather Than Detailed Regulation
Per Se Rules

Cleér Signals
Rule of Reason

Balancing Tests

Trials and Economic Analysis of Liability and Damages



ANTITRUST POLICY OUTSIDE U.S.

TYPICAL DEVELOPED COUNTRY

Cartel Registration Law
Unfair Trade Practices Law

Abuse of Dominant Position (including Mergers)

Competition Commission [Formerly Monopolies and
Mergers Commission] (1948, 1973, 1980, 1998)

Referrals from other government ministries or
commissions

Mergers
Monopolies
Anticompetitive practices

Utility References (telecom, gas, electricity, water)



Treaty of Rome, Articles 81 and 82 [formerly Articles
85 and 86]

Article 81 (formerly article 85): Behavioral Abuses
[agreements or concerted practices that may affect trade between
member states which have the intent or effect to prevent, restrict,
or distort competition]

Specified exemptions (e.g. exclusive purchasing
agreements for beer)

Article 82 (formerly article 86): Abuse of Dominant
Position and Mergers (in so far as there effects on trade between
member states)

Threshold World and EC sales levels

Can refer mergers back to individual countries and

can give deferrence to “legitimate” country

interests (e.g. security, plurality of the media)
DGIV

European Commission

European Court



COOPERATION BETWEEN COUNTRIES

Bilateral agreements with antitrust agencies in various
countries

Germany
Australia
Canada
EC
Israel
Japan
Brazil
Notification
Information Sharing
Coordinate investigations
EC/U.S. “Positive Comity” Agreement of 1998
Request EC to take actions against anticompetitive

practices affecting U.S. and vice versa (e.g. anticompetitive
conduct by European Airlines)



Figure 1 http://www.ftc.gov/be/hsr/98annrpt/figure” 1. htm
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rigure 3 http://www _ftc.gov/be/hsr/98annrpt/figure 3.1

Total Value of All Reported Transactions™
Fiscal Years 1993 - 1998
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Figure 2 http://www.ttc.gov/be/hsr/Y8annrpt/tigure- 2.htm
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STAPLES-OFFICE DEPOT MERGER (1996)

Staples and Office Depot are "office supply superstores”
which proposed to merge in 1996

Staples and Office Depot compete with each other and
with other suppliers of office supplies in local geographic -
areas

e Staples, Office Depot and OfficeMax are the
primary national "office superstores”

® One, two or all three compete in specific geographic
areas (one, two and three superstore towns)

® Merger would reduce many areas from two to one
or from two to three superstore towns currently and
projected for 2000

FTC staff initially tried to negotiate a settlement which
would have involved sale of Office Depot stores in two
store towns



FTC Ultimately Opposed Merger

e Horizontal Merger that Significantly reduced
competition in "the market for the sale of
consumable office supplies sold through office
superstores”

e Merger would lead to "unilateral" behavior that
would significantly increase prices for office
supplies sold through superstores

® Claimed efficiencies from merger either did not
exist or were not large enough to overcome price
increasing effect of the merger

Should markets be defined by retailing format (office
supply superstores) or by retail product (pencils and

paper)?

® Leads to very different view on market structure
Does distribution of one, two and three superstore town
provide a "natural experiment” to test effects of number
of competing superstore suppliers on prices?

Does stock market reaction to merger, especially that of
OfficeMax tell us anything about expected effects of the

merger on prices?

® Increased efficiencies and lower price bad for
OfficeMax

® Higher prices good for OfficeMax



TCoatel e . ot v s s ~w s

‘suonsenb jsnnnue 1340 QB 0 m&& e % s] .ss%i mmasm 05 ug onsst Awtoy) €
0} A[a31 8dour yonu aIe ‘dj0u stafme] oyj ‘sansst 0SAY],  si jerews Tenofred € ut sajaduwod oyt Suprodp isap

‘sanunyzoddo JoylEW PUE SIPUBLJ SSAUISN] - I0] . weas Jydiw

135109 1938248 yonut € Aq USALID a1 Aepoj suomismbie g1 gy :osaoao .a © premiopydrens se Apreau jou st

‘03z apeoap € Jo eAem Ja31aul oYy Yy pasedwo) spjoy oym Juprap pue Jamod jaxrewt Suuyap ang
*SPOIJUOI AT0UW mESo.u OS[E aJe SUOneUIquIod ‘om0 ‘Aiswatouy ‘pue ‘a.re3 y3[eaY ‘resad

7sour Jo aamyeu oL8ajedys oy vq« aoeid Supfe) stedsew o - . ﬁom.md ngo 1S0W YJWYs Yy SALTSIpUT paqonyed-O.Ld -
J3QUIU J39YS SY} Jng ‘SISLD BW0S Bumsmd w *Aqsjod - oy Suoury, ‘390 300} UOJULY) JUBPISALJ BJ0J3q UAD
13Oy ‘UPULITEYD S} JO [EYIMAIBYA reonjod pue P8 yegaq pue [enpesd usaq sey aBuey auy Les Loy ng
" [edfuIyde} pauIquiod oYy wogy pagsueq Sey LA 8UL . opqnd ey uo seoud seySiy 90.0f 03 Auedutos pagiaw

13445 90U 0P 78y} SpO03 0y SIafTEW UL uonnaduod - ® Jo Aymaqe ays ..BB& JoMTEUW UO suordo 31 u matmm

sﬂﬂﬁﬂ pue’ 3269& #3u J0: unoan_m.&c ay mv&. .
..96:5 ‘o c%ma U243 mﬁ O.E mﬁ .:oawouo uo mmﬁﬁ.sa ﬁ ma P &C .« a3, v R

! %w:m.a oL mﬁ se 'sa 1058 mﬁ ‘oomsnp YA sepnp MoAR1 jsunpue 8&5 WA
i ‘9L 9y g .:oaabmagu uopm) oy ul Apreo !
L ShaN wsss_m 3%3. sanss] SLnR{UE JO acoEoouoﬁw dn 'paddess 3 5;3
uoTjua}ye. JO 30] € MaIp Jusunreda somEnp AYY, <
: 1 I9Ye Jea]d A[aumua jou st sTeap Jodrew o.se
: . S —— N g : -, . 1 yeyy suogisod TeSd aAEsa1sse buswmoba
RILEEY ..\ : RS U . : mﬂuﬁwﬂ %E Sy amﬁmsh ‘yonysonb 393re] Ay, -’
v:m mo_a g : , ; Yot SRS . ssoursng jayreuntadns By Alqejou SO ‘SaLRSTpUL -
, 7 . o : . aayyo ur padoiduis uaq eaey jey) sadiourid pajsa) -
~[rom’ Suif(dde Aquo asem Aayy pres srahne DL
. "uoISTIP ayj.Jye peumy Broquing |, ‘UORUBAIIIUL-
.M.o_ 2.9.»& kmn 8 m:om mﬁ, ase0 ST UF DL oYL,
L S o ._r.,awuoEaBﬁE
"498 EB.EmEsmcoo 1yjayM apisp pue SjaxIew
" autjap 03 M0y :ansst 7y “mod 03 papeay st jodeq
[ ..mz.uo..?ﬁ pue-‘y3nooqisap Jo ou] mm_aSw ‘sunt
: ..wuo.nsgw;.?waﬁou Y} UMY
;. .8Qq 8810w wofMq ¥4 ou ¥01q- JUAS NINILS
* 03 Aepasisak T POX YoTYM ‘U0l >m.=<m m>m._.m
[ -stwiwo) ‘oped], [edped YL
] .rmcoémﬁuo« pue stadIaut .
32&; 00<J0_W00q S,U0KEY Y3 .
GRTC, e < g prure sy33ua - ‘M3l 0 stamod. jsnn
R B 1500 S TS < L 2 - -yue T8y Y2R0S 03 Suk s1opep
- Lot L anad [eaapa) Aq 1940 UNL jsnf sem .._<._._n_<0

, : saoud So 2 mm_QSw . T . . .
. MO[je pjnom AuBdUI0D PAUIGWIOD JO SIS0 JAMOT ‘Sidlielal ey wmu_a mm_s 2:8 mm_asw ...2:8&.8‘ _ ._,ms .u_ =3 m.ﬁB,EBw Eo,a..aox oJ, ZOBmom

- sigo e mesmbmcoawmaﬁmﬁ-_g mmu% _ucﬁ%% papews - _%E zco a1 XRWAOO UIIM :uolINIg £T$ Inoge 2 _ _
uoiiq mwz 13die| e JO UEd dle S2I01SI8ANS A ns-8o0” L - %o séms scﬁ_n ] m._m mezem%m Addnse01140 Qamaw
- T IMBIA mm_aﬂm R o . ST memoy _mﬂHw.w .Hma m . um@
\ . ) . , IR mm_a%m 89110 10} um{mE sl occuv L
. 01 MOY J3AO Ememswmm_u e m_ S%c wo_to z 59:5 mm_asw %00iq 03 1dwane s,udissIwW0D dPe/] (e1apad 8y} 40 433Ua0 B 1Y B, g ®>~E®mm@ @.HOE

. o _ o ) mBm; m_:uonEou .wgcumﬁﬁmmm %Oﬁ@.%xw

)
.

PR

1amod joxjrew o uonysonb e ‘)L 1 10,1




“FTC seen getting tougher

' -_iBOS’i‘ON CAPITAL .~ between Staples and Office Depot
" Continued from PageD1 " . would hurt customers, even if they

P ~ could goelsewhere for many of the
éd at length. The conflict is usually

Y ) products they sought.
- ‘vesolved quickly or 3 deal collapses The convenience of one-stop

i the face of delays that counld take shopping, the FTC contends, would
“Jears. The FTC or the Justice De-  still drive customers to the more ex-
.~ “partment almost always reaches 2  pensive wares on the office super-
- ‘“ﬁegotiéted, settlement before the s_tore'shelves. Government lawyers
-~ _threat of a legal showdown draws . argue the superstores already hike
7. rpear.” | o . -their prices by 5 to 15 percent in
;1 mr Stemberg insisted Staples and areas where they do not compete
-_ “Office Depot were unable to satisfy head to head. ~ o
"~ {he FTC in part because they faced ~ “This case is all about taking the
“¥wo moving targets: a definition of companies at their word, in the sense
>the problem and an acceptable solu- that we looked at how they compete,

~

oo Hon. ) R whom they compete against, and
. %n wrhe FTC flip-flopped .on what - why théy.wanted to. do this deal,”
-7 “the issue was,” said Stemberg.” said William J. Baer, director of the
- wm He said a senior FTC offical told~ FTC’s bureau of competition.
© ‘the company on Feb: 221t was exam- “Our conclusion was they wanted .

s, ining Lhe threat t‘hat a merged com- the. dea‘ beCause they were ‘Con-
- ‘pany would-impede an expected cerned about the level of competition
-* “price decline in some products. The between t.he.mse'lves. They saw bene-
> point was reiterated by Pitofsky, the | fits. 10 eliminating that competition
. FTC chairman, four days later. But . and we see great risk to consumers,”
by yesterday, the FTC. complained . he said.
~some prices might actually rise as a-
> result of the merger.
+ = Stemberg said the FTC staff and
": some commissioners seemed to favor -
-a divestiture of stores to No. 3
7. -Officemax as the only acceptable
-* temedy. But, he said, some -other
_#ommissioners seemed to favor di-
~Jestiture to some other entrant, hop-
-~ ~ing to create a new competitor with
"- “bulk. -
o Regpardless, Stemberg said, any
i1 efforts to negotiate a sale of some
_ _stores to Officemax was hopeless.
7o “I think Officemax’s motives’
~-%ivere entirely clear,” said Stemberg.
-- They wanted to screw up the deal.”
»- % Meanwhile, the FTC. is. taking
=1 “SYhe tenuous posig'on that the merger .
PR R




Exxon/Mobil - 11/30/99
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http://www.ftc.gov/opa/1999/9911/exxonmobil.ht

Federal Trade Commission
600:Rennsylvapia Avenue, NW
Washington, BE 20580

Exxon/Mobil Agree to Largest FTC Divestiture Ever in Order to Settle

FTC Antitrust Charges; Settlement Requires Extensive Restructuring and
Prevents Merger of Significant Competing U.S. Assets

2,431 Gas Stations in Northeast, Mid-Atlantic, California and Texas to Be Sold;

California Refinery Sale Will Prevent Higher Prices; FTC Says Agreement Will
Preserve Competitive Gas Prices

The Federal Trade Commission announced today that it has accepted a proposed settlement
of charges that Exxon Corporation's acquisition of Mobil Corporation would violate federal
antitrust laws. The FTC alleged that the acquisition would significantly injure competition in
the markets for refining and marketing of gasoline in the United States and allow
Exxon/Mobil to raise gasoline prices for consumers. The proposed settlement would prevent
the merger of most of the companies' overlapping U.S. marketing businesses. It would
require the largest retail divestiture in Commission history -- the sale or assignment of
approximately 2,431 Exxon and Mobil gas stations in the Northeast and Mid-Atlantic
(1,740), California (360), Texas (319) and Guam (12). In addition, an Exxon refinery in
California; terminals; a pipeline and other assets would be sold. The Commission noted that

while the relief ordered in this case is extensive, it would still represent only a fraction of
Exxon/Mobil's worldwide assets.

"Because Exxon and Mobil are such large and powerful competitors, and because they now
compete in several product and geographic markets in the United States, the Commission
insisted on extensive restructuring before accepting a proposed settlement," said FTC
Chairman Robert Pitofsky. "This settlement should preserve competition and protect
consumers from inappropriate and anticompetitive price increases."

According to the Commission, the proposed merger poses competitive problems in
"moderately concentrated" markets (California gasoline refining, marketing and retail sales of
gasoline in the Northeast, Mid-Atlantic and Texas) and in "highly concentrated" markets
(e-g., jet turbine oil). The most substantial portions of the proposed settlement would resolve
the problems in the "moderately concentrated" markets. "Moderately concentrated" markets
have more competitors and lower market shares than "highly concentrated” markets, and

have been the subject of antitrust challenges less frequently than markets with fewer
competitors and higher market shares. "This agreement will stand as the Commission's most

significant enforcement effort in moderately concentrated markets in many years," Pitofsky
said.

‘The Commission conducted an extensive investigation of the deal, analyzing competition and
the likely effects of the merger in every oil market -- "from the well to the pump.”" The
investigation was coordinated with the European Commission and the Attorneys General of
several states. Alaska, California, Maryland, Massachusetts, New Jersey, New York, Oregon,
Pennsylvania, Rhode Island, Texas, Vermont, Virginia and Washington and the District of
Columbia have entered into agreements with Exxon and Mobil settling charges that the
merger would violate both state and federal antitrust laws.

The Commission alleged that the merger would lessen competition in the following markets:
(1) the marketing of gasoline in the northeastern and mid-Atlantic United States; (2) the
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Exxon/Mobil - 11/30/99 http://www.ftc.gov/opa/1999/9911/exxonmobil htm

marketing of gasoline in five metropolitan areas in Texas; (3) the marketing of gasoline in
Arizona; (4) the refining and marketing "CARB" gasoline (specially formulated gasoline
required in California) in California; (5) the refining of jet fuel for the U.S. Navy on the West
Coast; (6) the terminaling of light petroleum products in the Boston, Massachusetts, and
Washington, D.C., metropolitan areas; (7) the terminaling of light petroleum products in
Norfolk, Virginia; (8) the transportation of refined light petroleum products to the inland
portions of Mississippi, Alabama, Georgia, South Carolina, North Carolina, Virginia and
Tennessee; (9) the transportation of crude oil from the north slope of the state of Alaska via
the Trans Alaska Pipeline System ("TAPS"); (10) the importation, terminaling and marketing
of gasoline and diesel fuel in the Territory of Guam; (11) the refining and marketing of

paraffinic lubricant base oils in the United States and Canada; and (12) the manufacture and
sale of jet turbine lubricants.

The proposed settlement would remedy the alleged anticompetitive effects of the merger by
requiring Exxon/Mobil to divest: (1) all of Mobil's gasoline marketing in New Jersey,
Pennsylvania, Delaware, Maryland, Virginia and the District of Columbia (the Mobil
Mid-Atlantic Marketing Assets) and all of Exxon's gasoline marketing in Maine, New
Hampshire, Vermont, Massachusetts, Rhode Island, Connecticut and New York (the Exxon
Northeast Marketing Assets); (2) Mobil's gasoline marketing in the Austin, Bryan/College
Station, Dallas, Houston and San Antonio, Texas, metropolitan areas; (3) Exxon's option to
repurchase retail gasoline stores from Tosco Corp., in Arizona; (4) Exxon's refinery in
Benicia, California, and all of Exxon's gasoline marketing in California; (5) the terminal
operations of Mobil in Boston and the Washington, D.C. area, and the ability to exclude a
terminal competitor from using Mobil's wharf in Norfolk; (6) either Mobil's interest in the
Colonial pipeline or Exxon's interest in the Plantation pipeline; (7) Mobil's interest in TAPS;
(8) the terminal and retail operations of Exxon in Guam; (9) a quantity of paraffinic lubricant

base oil equivalent to Mobil's North American market share; and (10) Exxon's jet turbine oil
business.

The Commission noted that the decision whether to approve the proposed acquirers of the
divested assets will be made after careful consideration of the refining and marketing
experience, financial viability, business plans and environmental records of the acquiring
companies. "We want to assure ourselves that in approving the buyers we accomplish the

purposes of the remedy contained in the consent order to restore the competition lost by the
merger,” it said.



