Rule of Law and Military Politicization in the Philippines

The Philippines have a history of land ownership asymmetry dating back to the Spanish colonial past (Pye-Smith, 1997, 7).  The post WWII history of the Philippines was “dominated by… revolt and repression.” (Pye-Smith, 11)  During the second term of Marcos’ presidency, the New People’s Army (NPA), which is the military arm of the Philippine Communist party, engaged the government in a guerilla war.  The government also faced armed insurrection from a Muslim separatist group (MNLF).  Consequently, Marcos declared martial law in 1972.  Towards the end of Marcos’ reign the military became “highly politicized,” and Marcos fell to a combined military mutiny and urban uprising in 1986 (Rivera, ’96, 16).  Democratic government was restored, but during the proceeding Aquino administration there were six coup attempts.  Former general Fidel Ramos was elected peacefully in 1992.  Ramos could represent the military with confidence, and thus was able to politically settle with military rebels, negotiate a cease-fire with the MNLF and open talks with the NPA (Rivera, 37).  Some of Ramos’ supporters were in favor of altering the constitution so that he could serve a second term, inciting protests.  Ramos, however, refused to run again, scoring a victory for consolidation of democracy over a return to military dictatorship. (CNN World News, Sep. 21, 1997)  Currently President “Erap” Estrada, a former actor elected on a platform of helping the poor, is facing impeachment charges.


I will be considering rule of law problems related to: unequal justice in land law, actions of local officials involved in agrarian reform, and violation of certain human rights in the context of insurgency conflicts.  Politicization of the military will also be considered.  I will examine links between land law and human rights violations, and links between rule of law and the politicization of the military.  Alternatively, one might consider the problems of the Philippines within a class conflict framework.  However, class conflict is a term often used imprecisely to describe a group of problems.  In the Philippines these problems generally relate to the rule of law and how it applies to the land asymmetry problem.  The law applies unequally to the landholding elite group and the peasant group.  I will therefore focus on problems with the rule of law, keeping in mind that skewed application of the law and consequent lack of judicial solutions for peasants may legitimate extrajudicial solutions and incite violence against a perceived class enemy.  Given the scope of this paper, I will not be discussing the Muslim separatist groups in great detail.

The Philippine judicial system at the local level is corrupt, allowing wealthy individuals such as landlords to win cases through unlawful means.  The judicial system is also inefficient; judicial positions are understaffed, public defense attorneys are hard to find, and there is no time limit for trials.  These conditions make it difficult for farmers to defend their land in court or attempt to claim land on which they live and work if it is against the wishes of well established, wealthy landlords.  Given the inadequacy of judicial solutions to peasants’ problems, the NPA’s large membership and sympathizer base is not surprising.  It is the NPA that links these judicial problems to human rights abuses, which abound on both sides of the war between NPA and government forces.  

The NPA and military/paramilitary counterinsurgency forces have committed human rights violations.  The guerilla war has contributed to the politicization of the military, which has been politically vocal about the issue.  Conflicts with insurgent groups threaten the lives of military members, so politicization around the issue is not surprising.  Military leaders were among the advocates of vigilante and militia groups, making them opposed to President Aquino.  These paramilitary groups are guilty of human rights violations, tying back to the rule of law issue.  There is another less tangible link between rule of law and politicization of the military.  Rule of law problems de-legitimize the current government, making military coups more likely to succeed.  Currently the military is neutral and professional, but the amount of public attention focused on it implies that a neutral military is not yet a sure thing.

Rule of Law for the Poor and Landless

Economic and judicial conditions create a disadvantage for Philippine peasants in land law cases.  According to the 1999 U.S. Dept. of State’s Human Rights Report, “The richest 30 percent of families earned about 63.4 percent of the national income, while the poorest 30 percent receive only 9.3 percent.”  In fact, the income distribution now is less equal than it was during Marcos’ reign in 1985, before the economy began to recover.  At the lowest end are agricultural workers and indigenous peoples who are officially landless as a result of a landed oligarchy system that is a holdover from Spanish colonial times (Rivera, 4-5).  Since 1988, less than 5% of the peasant population received land through the Comprehensive Agricultural Reform Program, putting the original number of landless peasants at approx. 6 million (1999 Annual Poverty Indicator Survey as cited by the Peasant Movement of the Philippines (KMP), 1999).  One reason for farmers’ inability to claim the land they work lies in the judicial system.


Charles Pye-Smith states that “feudal landlords” often need only to claim land (and trust the judicial system to do the rest) (Pye-Smith, 24).  Having no claim to the land, residents often end up being evicted.  For example, a coal-mining project threatening to dislocate eight thousand people in 24 villages. A landlord named Cojuango, the so-called “godfather of land reform,” instituted a corporate scheme where he retained landlord status over 4,000 hectares of land in the Negros Occidental region, and the peasants working it were supposedly his corporate partners.  However these partners are now being told by Cojuango’s lawyers to vacate the land because the landlord needs the property for something else  (These cases are both documented in a KMP report, 8/5/2000).  The government does not recognize an obligation to resettle evictees. (Pye-Smith, 25).  Residents who try to fight evictions in the courts typically lose to the landlord.  For example in a case examined by Pye-Smith, indigenous fishing families were approached by a landowner who had recently bought the title to their land.  When the landowner didn’t like the residents’ asking price, he hired a lawyer and began eviction proceedings.  The residents were provided a public attorney who “did little to help their case,” signing an affidavit which stated that the residents recognized the landlord’s claim.  This attorney was fired and subsequently began representing the landlord. (Pye-Smith, 24).  The judicial system is plagued by corruption, which could explain the lack of helpfulness from the public defense lawyer in this case.


The 1999 Dept. of State report makes reference to personal ties which “undermine due process and equal justice” resulting in “impunity for the rich.”  Landlords obviously fall into this category.  There are “personal and professional relationships between judges and litigants,” case fixing lawyers who bribe witnesses in return for the judge’s favor, and underpaid government prosecutors vulnerable to bribes (DOS HR Report, 1999).  All of these problems describe avenues for the wealthy landholding elite to make sure that they win cases against residents on “their” property.  Justice is administered unequally to the landless majority and the landed minority.


The judicial system is also inefficient.  There is a nation-wide shortage of lawyers, judges and courtrooms; 700 of 2,130 judgeship positions are vacant, and public defense attorneys are “scarce” (DOS HR Report).  Wealthy landlords would probably have no trouble going to court quickly through bribery or connections, but residents attempting to counter-sue or claim land themselves would not fare as well at finding a court and lawyer.  While there is a time limit on coming to a decision after a case has been presented, there is none on the trial itself (ibid).  Wealthy claimants often represent a large manufacturing corporation, so they would have the resources to sit out a protracted trial, whereas agricultural workers could not afford to spend all their time in court.  Also, lawyers representing the resident workers sometimes fail to follow up on the trial (ibid.).  Judicial inefficiency proves to be an advantage for the wealthy elite.


Ramos and Estrada have both preached land reform and allocated money for it, but when it comes to the implementation at the local level, something goes wrong.  The 1987 constitution guaranteed that labor and farmers be represented in Congress and local councils.  However, some local officials have not granted societal organizations their representation, disobeying the higher law (Montinola, 1999, 132-133). Also, the land that was redistributed through CARP was public “disposable” lands, not belonging to corporations or landlords and not having much commercial value (KMP, 1999).  This implies some landlord influence on the process.  The KMP accuses reform officials of allowing landlord circumvention of the law through joint venture schemes, the aforementioned corporate scheme and other methods (KMP, 1999).  This is a different sort of rule of law problem when local officials and bureaucrats,1 who are charged with the task of applying the national reform policy, do not obey national policy.  Montinola suggests that the main reason poverty and land asymmetry remains a problem is a “weak party problem,” but judicial problems should not be discounted.2  All of these factors: judicial corruption, inefficiency and disobedient officials combine to limit the judicial solutions to problems faced by the poor majority and landless peasants.

Human Rights Violations

As an extrajudicial solution, the NPA has historically enjoyed popularity in many rural boroughs.  In 1990 the “mass base” of NPA noncombatants was 11 million.3  I am assuming on the above grounds that this number reflects the large number of people unsatisfied with land reform.  Unfortunately the extralegal solution led to further rule of law problems in the area of human rights violations.  In the fighting that took place during the Aquino administration, all sides, including military and paramilitary forces, the NPA and the MNLF, have committed human rights violations including: extrajudical killings, arbitrary arrests, abductions, torture and rape (Lawyers Committee for Human Rights, 1990).  The military and militias carried out attacks on legal peasant activist groups and suspected NPA sympathizers, (Lawyer’s group, 136) and the NPA was responsible for abductions or assassinations of military/militia officers and civilians (DOS HR Report).  The Dept of State Human Rights report also found that the NPA recruits minors for both combat and non-combat roles.  At present the NPA has decreased in strength (Philippine Star, 12/7/00) and conflict is muted. Killings and abductions still number in the hundreds each year, with the Philippine Police ranking first in violations, and the NPA second (DOS HR Report). Rather than view this as a resolved problem, one must keep in mind the original causes for the NPA popularity, which include land law inadequacy and the effects these conflicts had in terms of politicizing the military.

Political Military

The Marcos era ended with the disintegration of the military into political factions, and it stayed political through the Aquino administration.  A link between land law problems and politicization of the military is evidenced by the issue dividing the military and Aquino, which seems to have been paramilitary groups.  The debate over these groups is covered by the 1990 Lawyers Committee for Human Rights publication on militia abuses.  The 1987 constitution technically banned paramilitary groups.  There was an initial period when Aquino was for them, but after hearing a glaring human rights report on the groups, Aquino decided to enforce the ban, calling for the disbanding of all vigilante groups.  Ramos had supported the groups a year prior, when he was Chief of staff, and as Secretary of Defense issued a dissenting “clarification.” This clarifaction stated that militia groups should not be disbanded, that they provide “crucial support for military operations,” were helping to turn the tide of battle and that the “Department of National Defense and the Armed Forces firmly believe that we must maintain [paramilitary groups]” (Ramos, Statement in the Manila Chronicle, Aug 1, 1988, as cited by the Lawyers group, 1990).  The NPA, which was fueled in part by land law failings, gave the military an issue on which they disagreed with the official government stance.

The military continued to authorize and support the operation of militia groups despite the official stance.  Before the ban, vigilante groups were usually “organized and armed by local military officials” (Lawyers group).  The military obviously had a vested interest in acquiring more forces to defend against the NPA and MNLF.  Also, militia groups have the advantage of being small and local.  The military can not be everywhere at once, so having militia support in individual towns was no doubt helpful.  The military went so far as to provide weapons and protection for  known criminal syndicates, and then pointed them at the NPA. (Lawyers group, 30)  It is not surprising that such groups committed human rights violations.  More disturbing is the fact that victims of extralegal killing by vigilante groups included those who were politically opposed to vigilante groups (Lawyers Group, 31).  This is one step away from the military taking action against those who oppose their political aims. Abuses by counterinsurgency forces de-legitimize the government and have been a reason people have joined the NPA (Lawyers Group, 3).  Politicization of the military thus contributed to human rights violations on the side of vigilantes, and caused more to join the NPA which committed its own violations.


There is also a more hypothetical relationship between Rule of law problems and military politicization.  Land law problems de-legitimize government for the peasants who cannot obtain judicial solutions for their problems, meaning that they would be more likely to support a coup.  If for example the military were to independently negotiate with the NPA and guarantee real land reform in return for help in overthrowing the government, democratic government could end.

Solutions

             Ironically, the NPA problem was diffused and the MNLP problem settled when political military actor Ramos became president.  The military trusted Ramos, and the insurgent groups trusted Ramos to speak for the military, so he succeeded in talks where Aquino failed. (Rivera, 37)  It is difficult to look at this as a solution to the country’s problems, since it involved the highest form of military politicization: A former military member and known proponent of military interests becoming president.  However, the military did become more professional during the Ramos administration, and is currently facing a test; to stay neutral under Estrada, its first non-military president since the neutrality commitment was made under Ramos.  Military officials have said that they will not interfere in impeachment trial (Maria Ressa, Juan Rufino Vigilar and Reuters, CNN.com, 12/6/00).  During the trial, the amount of attention alone on the military shows that the problem is not gone from the public eye.  When protests at the impeachment trial were severely limited by national police, former senator Drilon criticized the move: “Unless we are already under martial rule, I don’t see a thread of proof that would warrant the stoppage of [the march]” (ibid).  The phrasing “already under martial rule” does not bespeak much confidence in the ability of the government to resolve this issue peacefully and without military intervention.  There have also been reports of attempts to stir dissent within the military.4

Certainly a more permanent solution than the president and military happening to be aligned is necessary.  Penetration of the military by civilian experts and supervisors may be one solution.  In the Marcos administration, Peace and Order councils (POCs) consisting of civilian authorities were supposed to “meet periodically” with military and militia groups to “discuss law and order and counter-insurgency issues” (i.e., human rights violations) (Lawyers Group, 32).  However, according to Davao City mayor Rodrigo Duterte, as quoted by the Lawyers group, “The [POC’s] are an illusion” (ibid).  A penetration solution would involve more thorough supervision and control by civilian authorities at every level of military decision making.  This would prevent political agendas from being enacted within the military, and lessen the distance between the military and the rest of government.  Another option is the expansion the military and creation of a “Citizen’s Army,” but the country’s experiences with militia groups indicate that this might not be a good idea.


As for land law aspects of rule of law, the judicial system needs to be reformed.  Just because the NPA is not all-powerful now does not mean that peasants’ problems are solved.  There is a shortage of judges, so perhaps higher wages should be offered for judge positions.  Efforts have been made to gradually establish property ownership by paying less and less to the landlord (KMP, 9/5/00).  However, rather than channel much more money into agrarian reform agencies which may be corrupted and fail to redistribute land, perhaps the government should consider allocating more resources to the anticorruption court.  Ideally this strategy would allow prosecution of corrupt judges, lawyers, and local officials, and hopefully increase the chances of peasants being able to own land.


In conclusion, the Philippines face problems with rule of law and politicization of the military.  Due to corruptibility and inefficiency of the courts, and local officials who disobey national policy or party policy, peasants do not have equal justice in land law cases, and agrarian reform and poverty relief programs have had minimal success.  This de-legitimizes government, causing a number of residents to seek extrajudicial solutions, i.e., support the violent NPA.  This links land law and human rights violations, as the NPA fighting has led to many violations on both sides.  The NPA insurgency also contributed to the politicization of the military.  Specifically, the issue of paramilitary groups separated the military stance from that of the government during the Aquino administration.  The military was politically active in supporting its views.  These vigilante groups supported by the military led to more human rights violations.  Rule of law and politicization of the military are also linked in theory because they both contribute to de-legitimization.  The military appears neutral at present, but the potential problem of politicization still exists, and civilian penetration of the military looks promising as a solution. Further experimenting with land law will be required, though I think that expanding the power and resources of the Anticorruption Court (assuming it is not corrupt) to handle land law cases would be a step towards equal justice.

END NOTES

1. Montinola also mentions programs such as the Urban Development and Housing Act which did not get adequate funding from state agencies.  Disobedient bureaucrats are also responsible for hindering agrarian reform. (Montinola, 132)

2. The argument is that parties in the Philippines are merely temporary alliances, indistinguishable and with no stable long-term platform (Montinola, 135).  Certainly politicians who fail to following national policy guidelines or party platforms is a problem, but one should not ignore the judicial problems as they are essential in explaining why resident peasants have not acquired ownership of land.

3. The mass base is defined as those who do political work, informing, or provide shelter and food for NPA members.  The 11 million figure comes from: Jose Ma. Sison, The Philippine Revolution: The Leader’s View (Taylor & Francis, New York: 1989, page 164, as cited by the Lawyers Committee for Human Rights, 1990, page 5.  Also, peak NPA strength was 25,000 regulars (Lawyers Committee for Human Rights, 1990, 4).

4. National security advisor Aguirre stated that an unidentified senior officer was urging a mass leave of absence in the military in order to force Estrada to resign.  Also retired military and police led by former general Abat urged their working comrades to “take action and persuade Mr. Estrada to step down.”  They were “careful to say that they were not endorsing takeover by force”, yet Defense Secretary Mercado was not convinced and accused the group of trying to trigger a military takeover. (Romero, Philippine Star, 12/7/00).
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