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Planned Adaptation In Federal Regulation

An Initial Assessment of Adaptability 
in US Health and Safety Regulation
Abstract:  In principle, we want our regulatory decisions to reflect current realities, as reflected for example in the best knowledge of relevant experts.  That implies that the rules now on the books be consistent with today’s knowledge base, not just the knowledge base when a rule or standard was first set.  This paper asks how often existing rules are updated, and surveys actual attempts to make policy routinely adaptive.  It concludes that cases of planned adaptation are rare, but that they are instructive, perhaps providing some models for possible reforms.
-----
It has now been over three decades since the environmental and consumer movements have led to the expansion of environmental, occupational safety, consumer product, and similar programs, redrawing the map of US regulation.  This expansion was linked, in part, to new advances in science and technology that led to the identification of chemical agents that, when exposed to humans --even in newly-detectable minute amounts -- may cause cancer and other chronic health conditions.

Owing in part to these two factors (each of which might be thought of as a revolution) the last 30 or 40 years have been tumultuous.  The basis for making regulatory decisions – particularly in matters of environmental protection -- has been endlessly debated, and many fundamental reforms have been suggested.  More than a few of them have been adopted as a succession of Presidents has made regulatory reform a priority for their Administrations.

This paper attempts to take a long view of regulatory decision making, and to ask questions about the interaction of new knowledge and old policies.  Is the national regulatory program working like a learning system, one that routinely adjusts to new knowledge and to new conditions over time?

Only a handful of students of federal regulation have taken this viewpoint.  Regulatory economists have spent much more thinking about the matter of efficiency – asking if new regulatory decisions are made with satisfactory understanding of [and allowance for] their expected benefits and costs.  Students of administrative law have spent more time thinking about regulatory processes and who participates in the decision process.  Both are, of course, very important matters, and in fact debate about them has led to a long string of productive reforms of the regulatory process.  However, given the importance of science and new knowledge to so much of federal health-and-safety regulation, and given that so many of the regulations now being enforced were written decades ago, we also need to ask how well knowledge and policy are linked over the long run.

Accordingly, this paper focuses on how and whether regulations are adapted in light of new knowledge.  For while many things about regulation are debated, all sides agree on at least this; regulators nowadays have to reach their decisions amid much uncertainty – reflecting scientific, economic, and behavioral unknowns -- about their near-term and long-term costs and benefits. It is not unusual, in fact, for uncertainty in compliance costs to amount to a factor of two, and for uncertainty in health/safety benefits to amount to factors of ten or a hundred.

In such conditions, is it sensible for us in 2005 to leave unexamined a rule written in 1980, say, if it based on the knowledge and assumptions available of 1980?  In a quarter of a century, scientific knowledge about the benefits of a rule can change, relevant technologies can change, patterns of exposure can change, and public priorities can change.  When such change occurs, a rule’s benefits and costs can fall dramatically out of proportion, with fewer benefits to show for the costs incurred, or with diminished actual costs that imply that more benefits to the health and safety of Americans could be easily gained.  Is American regulation routinely self-correcting?  Is planned adaptation occurring?

Part A.  Past Writings On Regulatory Adaptation  

This paper is an initial survey of actual governmental in search of initiatives that systematically adapt their existing policies in light of new information.

Policy adaptation is not a subject with a rich literature.  In fact, it appears that governmental practice has led, and academic rumination has followed, in this field.  

Those who perceive the federal government as resistant to change, and resistant to new ideas, might well assume that if planned adaptation is rare, it’s because our national bureaucracy has stifled it.  But is that true?  Has the systematic review of existing rules never been encouraged? Are there imposing formal barriers – erected within the agencies or by contending interests -- to regulatory adaptation?

The answer may surprise.  There has, in fact, been a long and steady history of general guidance requiring federal regulators to give fresh reconsideration of existing rules.   In fact, nine government-wide initiatives [cases F1 – F9, detailed below], extending from 1947 to 1996, provided formal mechanisms to do that, and every President from Jimmy Carter to Bill Clinton put his Administration behind the notion. 
SCHOLARS AND REGULATORY ADAPTATION

Only a few regulatory scholars have addressed adaptation.  The most thorough set of readings has come from the legal community; economists
 and other social scientists seem to have, in contrast, shown scant interest in the subject.

But one of the most interesting discussions came from the technologists.  Using internal funding, the National Academy of Engineering [NAE] organized a workshop leading to the 1993 NAE report, Keeping Pace with Science and Engineering: Case Studies in Environmental Regulation.
  The symposium examined seven regulatory cases, asking in each case how well the policy decisions took account of the latest scientific information.  In reviewing the results of the exercise, NAE President Robert M. White concluded that the key issue was less a matter of supplying new science than a matter of getting the regulatory community to demand it:  “we need to build into the structure of the regulatory system means for reconsidering earlier decisions if and when our understanding changes sufficiently to call our earlier decision into question.”
  However, this insight was not pursued further within or outside NAE.

Meanwhile, those legal scholars who concern themselves with administrative law became interested in what were then termed “look-back” provisions in regulatory policy.  The apparent stimulus for this was President George H. W. Bush’s 1992 moratorium and its breath-taking edict that all existing federal regulations be reviewed immediately.  The results of this effort may have been thin, but the idea certainly did intrigue some administrative lawyers.  In 1993, the American Bar Association’s Section of Administrative Law and Regulatory Practice decided to find out what twenty federal agencies had learned from the Bush initiative.

The ABA report, Federal Agency Review of Existing Regulation,
 catalogs how the federal regulatory agencies responded to the 1992 Bush mandate.  It provides only fragmentary details concerning specific agency initiatives, and it reflects a lack of enthusiasm among most federal regulators – even amid the energetic Republican revolution of 1994 -- for opening existing rules to new public discussion.  One agency objection, which the report saw as “the major stumbling block,”
 was that agencies lacked adequate budgets to both write new rules and to reconsider old ones. “Who can afford such a luxury?” one DOT official replied.
  The ABA report concludes with a long list of sensible, but very general, “suggestions” for federal agencies to consider.  There is no record that the agencies considered them.

REFORMERS AND PLANNED ADAPTATION
In 1995 the Administrative Conference of the United States [ACUS],
 stimulated in part by the Clinton Administration initiative to look at existing regulations
, commissioned what stands as the definitive summary of regulatory adaptation.
  It was written by University of Kansas Law School Professor Sidney Shapiro.

The Shapiro paper later led to ACUS Recommendation 95-3.  ACUS stated that:

“. . . agencies have an obligation to develop systematic processes for reviewing existing rules regulations, and regulatory programs on an ongoing basis.”

To make clear its view that such reviews should be substantive, and not just superficial attempts to reduce paperwork, the recommendation said:
“As part of the review process, agencies should review information in their files as well as other available information on the impact and the effectiveness of regulations and, where appropriate, should engage in risk assessment and cost-benefit analysis of specific regulations.

Further concluding, however, that “there are relatively few successful well-developed models available, and no widely accepted methodologies,”
 ACUS called for further experimentation before a universal requirement would be adopted. That hasn’t happened, and any impetus to change seems to have been buried with ACUS itself.
Part B. The Current State of Planned Adaptation – Actual Cases (and Many Near-Misses)

To understand how and whether planned adaptation works, and why people might endorse or oppose it as a technique, the paper starts by looking for specific case examples.
THE SEARCH FOR EXAMPLES – A FIELD OF 32 CANDIDATES
As will become evident, there are very few attested examples of planned adaptation in federal practice.  Once this emerged as our likely outcome, we expanded our collection criterion.
“Planned adaptation” involves a commitment by the decision maker to revisit the decision at a later time in order to make any needed modifications.  In this paper, we initially relaxed the condition that the reconsideration be “planned;” whether the review was planned or adventitious, we reasoned, the dynamics of the review was likely to be informative.  
We then identified 32 candidate cases [see tables 1, 2 and 3 below] for exploration.  About half of these cases were drawn from writings on “look-backs,” chiefly from the paper by Eisner and Kaleta
 and by Shapiro.
   The others came from personal knowledge and searching conversations with colleagues and other well-positioned informants; there appears to be no more systematic way to proceed – but the reader should keep in mind the ad hoc nature of our search for cases.  Another investigator might well have identified a different set.

Not all of these cases could be verified – some, for example, appear to have been bravely announced but only incompletely implemented.  Appendix A lays out what is now known about each case.

WHAT TYPES OF INITIATIVES DID WE FIND IN THE 32 CANDIDATE CASES?

Eighteen of the cases are found in health-and-safety agency programs, and of these, seven involve the Environmental Protection Agency EPA]. Three are associated with the Food and Drug Administration, three more within the Department of Transportation, and the other six are found spread among five other agencies.

Nine cases [Table 2] are government-wide initiatives, most of them administered by the Office of Management and Budget on behalf of the Administrative branch of government.  The remaining five cases [Table 3] are found at five federal agencies that are not health-and-safety programs.

All the cases were inaugurated between 1946 and 2004, but most are of recent vintage; the median year of origination is 1992, and nearly one-half were started in the 1990’s.

Nine of the cases involve a single, ad hoc retrospective review.  [While we may learn some practical lessons from these experiences, these cases are not technically examples of planned reviews, in that a decision to revisit the existing regulation or standard was not part of a prior plan.]  

Most, but not all, of the cases involve, reportedly, a general process for reviewing some set of existing rules.  The programs reported as ongoing efforts, about one-half undertake to re-examine the full range of existing rules – a typical example [Case 11] is EPA’s statutory requirement to review all of its drinking water standards every five years – and the other half undertake, as part of a regular process, to single out particular rules or standards to treat, as the CPSC reports that is doing in its new rule review pilot project [Case 18].]

About one-third of the candidate cases are de novo reconsiderations of existing standards or rules, sometimes thought of as “sunset” programs.  These efforts are governed by the calendar; after a specified period, the government conducts a mandatory fresh look that the rule and its effects.  Five of these twelve reported efforts were set in motion in a statute, four were reportedly instigated by individual agencies, and three were set forth by Presidents in Executive Orders.

For eight of the cases, the focus is on involving nongovernmental entities in identifying rules that need to be given a new look.  A striking recent example [Case F9] is OMB’s national call for nominations from regulated firms and other commenter of existing rules that are in need of a fresh re-evaluation.

Five of the case examples address the costs but not the benefits of regulations.

It is interesting to note that half of the cases seem, as far as can be determined, to have been set in motion by the Congress [ten cases] or the administration in power [six cases], and the other half appear to be initiated by particular regulatory agencies.  

BUT HOW MANY CASES ARE VERIFIABLE AS TRUE “PLANNED ADAPTATION?”

On closer inspection, a large proportion of the 32 candidate cases fall short of being routine programs of planned adaptation.  They remain interesting to students of government because they illustrate policy innovations that seem not to have worked as originally designed, or they stand as one-shot experiments that help inform us about how practical ongoing programs might be structured.
Fifteen cases
 were never implemented.  They were announced as intentions, and in some cases appeared as formal policy [e.g., in Executive Orders, public laws, and rulemakings] but we could not confirm that the announced action ever took place.

Another nine cases
 involved one-time retrospective reviews, ending without a commitment to continue the re-assessment into the future.
That leaves eight cases of what appear to be routinely planned adaptation:
[1] EPA’s “National Ambient Air Quality Standards” [NAAQS] Program – case 6 below.  Under this program, each of six air pollutants are review periodically to determine whether the national standard needs to be adjusted based on new knowledge.

[2] OMB’s “Costs of Regulation” Program – case F8 below.  OMB has annually produced a report on the costs to the economy of federal rules that are on the books.  

[3] NHTSA’s Rule Evaluation Program – case 4 below.  The National Highway Traffic Safety Administration, a part of the Department of Transportation, has a program of routinely evaluating specific existing NHTSA rules.

[4] The FDA asks the National Academy of Sciences/National Research Council to periodically review the Recommended Dietary Allowances [RDAs] for vitamin intake in humans – case 1 below.

[5] The FDA asks the National Academy of Sciences/National Research Council to periodically review minimal Animal Nutrient Requirements for assorted pet and livestock animals – case 2 below.

[6] EPA’s drinking water safety program plans to review each of its drinking water standards every five years. [This is a new requirement that cannot be assessed yet.]  See case 11 below.
[7] The EPA and industry support the Health Effects Institute’s “Accountability Project,” which will attempt to objectively assess the tangible progress made in improving air pollution in the US. [This is a new program that cannot be assessed yet.]  See case 17 below. 
[8] The Consumer Product Safety Commission [CPSC]’s program to select one existing rule each year for a retrospective evaluation.  [This is a new commitment that cannot be assessed yet.]  See case 18 below.
Of these eight instances of planned adaptation, it seems manifest that the EPA NAAQS program is by a large margin the most robust and instructive.  Three of the cases [the last three listed above] are too new to evaluate.  Two are small and technical in nature.  And, as we will see, two others are limited in the difference they make in improving regulatory performance.
ABOUT POLICY OUTCOMES --DO THE SELECTED CASES ACTUALLY RESULT IN ADAPTIVE PUBLIC POLICY?
We have been focusing on input considerations -- on how the subject cases have been planned and executed.  We also need to consider their outcomes, and whether the results amount to adaptive governmental behavior.

To do this, it is useful to draw on the basic theory of feedback.  The two necessary components of true feedback include sensing and controlling a process.  [A common example of feedback is a room thermostat, which both senses current room temperature and controls the on/off switch for the room’s air heating source depending on whether the room is above or at or below its target temperature.]  For our application, the two essential functions are [a] post-hoc assessment – finding out what rule’s actual effects are -- and [b] a decision whether, as a consequence, to change the rule.  There should be, that is, both a learning and a changing function.  

Among our 32 candidate cases, we can identify 14 for which results can be accounted for.
  Do they show both learning and significant changes as a result?
Each of the 14 cases can be thought of as falling into one of three classes.

Category One – (“Changing Policies without Really Learning First”)

Three
 of the 14 cases involve reported attempts to adjust past regulatory decisions, but without a serious effort to collect systematic data on such matters as whether the original estimates of benefits and costs are being realized in practice.  The Department of Transportation, for example, reported
 that it had shelved 70 regulations (never particularly claiming that any had been the cause of significant burdens or safety benefit).  However, there is no indication that such changes were preceded by substantive evidence-gathering on actual impacts.

Category Two – (“Learning Without Really Changing Policies”)

Seven
 of the 14 cases essentially entail attempts to understand the actual effects (positive and/or negative) of past regulatory decisions, but without using that knowledge to improve things.

The most visible of these efforts, perhaps has been OMB’s series of national reports on the Costs and Benefits of Regulation.
  These reports mandated by Congress, lay out the aggregate benefits [estimated at $3500 billion] and costs [about $200 billion] of regulation on the US economy.  These reports have, undoubtedly, many merits [its detractors, however, fear that its ultimate purpose is to demonstrate the workability of a regulatory budget
], but at this stage the systematic scrutiny and correction of faulty past cost analyses is not one of them. 

Similarly, the Office of Management and Budget’s requested nominations from the public of federal rules in need of change, and received nominees, but did not proceed to re-assess the merits and costs of the nominated rules.
  

One form of government learning is demonstrated by the interactions between EPA and the National Research Council relating to the health effects of ionizing radiation.  EPA funds fresh studies of the extent of exposure to ionizing radiation, and of how exposure relates to health response.  However, the results of this stocktaking has not led to regulatory changes.[confirm details]

Among the more interesting cases of post hoc review is one that, while not expansive in scope, is pertinent here. . . the Post Hoc Review Program of the National Highway Traffic Safety Administration
  This relatively modest  program addresses the actual safety impact [but not normally the costs] of selected NHTSA rules.  For example, this program has conducted a post hoc assessment of the NHTSA rule requiring a third [“high, centered”] tail light for passenger vehicles.  The assessment examined 200,000 crashes and determined that the rule has had a positive effect.  Personnel in the program – mostly engineers – do not see rule modification as a primary goal of their work, and did not report instances in which a review led to rule change.  [Still, it would be helpful to be able to explain why this agency, rather than agencies with higher profiles, seems to show such a keen interest in knowing what its actual impacts are.]
Category Three – (Learning and Consequently Changing Policies)

Four
 of the 14 cases appear to meet a full definition of regulatory feedback: the Air Quality Standards program of EPA, the periodic review of radiation effects, the review of RDAs, and the review of animal nutritional requirements.

It is noteworthy that all four of this cases involve standard-setting, not rulemaking; that is, each of them results in the critical review of scientific and other knowledge to determine whether a standard – e.g., the concentration of an air pollutant deemed to be substandard – is still valid.  But none of them deal with changing the means of regulating private actions to achieve those standards.  All four cases also involve the National Academy of Sciences/National Research Council. 

EPA’S NAAQS PROGRAM – A POSSIBLE MODEL OF PLANNED ADAPTATION?
It is the EPA NAAQS program that is by far the most interesting of the four cases of actual planned adaptation.   In this program, knowledge assessments are performed periodically, and they are routinely linked to policy adjustment in the US air quality program.  If one believes that US regulatory policy ought to be cybernetic in nature, the program is worth a good look for lessons learned.

Air quality is regulated by EPA under the Clean Air Act.  For each of six named air pollutants [e.g., particulates, NOx, carbon monoxide] EPA sets National Ambient Air Quality Standards – NAAQS – and then issues rules on sources of emissions o reach those health-based ambient levels.  The Act requires that each of these six standards be subjected to fresh scientific reviews every five years to ensure that they reflect the latest scientific understanding.  To do this, EPA staff prepares a new “criteria document” on a pollutant and then a group of outside specialists reviews the document.  This review is managed by the Clean Air Scientific Advisory Committee [CASAC], which is housed in EPA’s Science Advisory Board – at some organizational distance from the agency’s air office, which regulates air emissions.

Is the NAAQS program effective in keeping policy and knowledge in synch?  Measured against apparent Congressional expectations, it shows obvious imperfection.  After 25 years of experience, for example, only 12 reviews were tackled by EPA (6 of them forced by the courts following lawsuits) when strict adherence to the 5-year deadlines for six pollutants should have produced 30 such reviews.

However, that is 12 more reviews than most other regulatory programs have accomplished. Furthermore, 6 of the 12 completed reviews resulted in some adjustment of the associated health standard . . . some of them tightening the standard and some of them loosening the standard.

Furthermore, the NAAQS review program has evolved so as to provide, over time, new scientific findings that assessors have deemed important in order to fill gaps in knowledge.  This has happened in two ways.  First, CASAC is required under the Clean Air Act’s section 109(d)(1)(2)(c) to “advise the [EPA] Administrator of areas in which additional knowledge is needed.”
  Second, in the case of airborne particulates – arguably the most important single pollutant, whether measured in regulatory costs or in health benefits provided – EPA has asked the National Research Council to regularly review EPA’s own substantial research efforts in light of existing knowledge gaps.
 

Thus, the key elements of a formal feedback system are in place: key research gaps are routinely identified, new research is commissioned, and new findings are examined as a routine part of de novo reviews of regulatory standards.  It is interesting to see that this mechanism gives discrete roles to outside scientific groups – the NRC and EPA’s CASAC.

The reader should keep in mind that the governmental sector covered in this paper, and in these cases, is that of environmental health and safety regulation.  It may be that other sectors show quite different patterns.

Part C. The Politics of Adaptation
PAST GOVERNMENT-WIDE ATTEMPTS TO FOSTER ADAPTATION, 1946-2004
The first traces of apparent interest in adaptation go back six decades.  Most regulatory actions are governed by the terms of Administrative Procedure Act [APA] of 1946, as amended, that appear in the U.S. Code [See Case F1.].  The APA makes it clear that affected parties have “the right to petition for issuance, amendment, or repeal of a rule,” 
 and imposes upon the agencies an obligation to either conduct the requested review or to promptly explain why the petition is to be denied.
  Thus, the APA makes clear that, if an argument for adapting an existing rule can be made, the relevant agency must take it seriously. 
This route to relief, however, has apparently been used only rarely.  It is generally believed that petitions for reconsideration of existing rules [or, in fact, consideration of new rules] are futile, because petitioners bear a heavy burden of showing cause
, and agencies will routinely deny them.  [There was, however, a 1987 appeals court ruling that required such a review in one interesting case
 However, it does not appear that that case has led to a discernable increase in such petitions.].  

President Carter issued Executive Order 12044 in March 1978.  [See Case F2.] The order is now perhaps best remembered among regulation-watchers for requiring a “Regulatory Analysis” for all major regulations in development. However, its Section 4, titled “Review of Existing Regulations,” required that ”agencies shall periodically review their existing regulations,” selecting some for a fresh look [a review that was to use the general procedures in place for issuing new rules], depending among other things on the length of time the rule has been on the books and the extent to which knowledge and other factors have changed since then.  There is no indication that agencies complied with Section 4, or that the Carter Administration insisted on compliance.
Shortly after the inauguration of Ronald Reagan as President, the new Administration issued Executive Order 12291, which solidified OMB’s role in the formal Executive Branch reviews of new rules before they are issued by agencies.  [See Case F4.]  While the new order revoked the Carter order, its section 3(i) directed agencies to:

“initiate reviews of currently effective rules . . . and conduct Regulatory Impact Analyses of currently effective rules.  The Director, subject to the direction of the [Vice President’s regulatory] Task Force, may designate currently effective rules for review . . . and establish schedules for reviews.
”

There is no indication that this provision was enforced.

In January 1992 President George H. W. Bush issued a Presidential memorandum that imposed a 90-day moratorium on the promulgation of new rules.  [See Case F5.]  Bush also directed each agency to use that 90 day period to evaluate existing regulations with an eye toward eliminating unnecessary burdens.
   It was this action that seemed to stimulate the American Bar Association and the Administrative Conference of the U.S. to commission work on “look-back” provisions for existing rules.
Less than two years later, President Clinton issued Executive Order 12866, Regulatory Planning and Review.  [See Case F6.]  Its section 5, called “Existing Regulations,” requires each agency to submit a plan to OMB:

“under which the agency will periodically its existing significant regulations to determine whether any such regulations should be modified or eliminated.”
 

In March 1995, President Clinton added to the reform tasks in Executive Order 12866, directing agency heads to [among other things] “conduct a page by page review of all of your agencies now in force and eliminate or revise those that are outdated . . .  
”   He thus virtually repeated the Bush requirement of 1992, giving agencies about 90 days to conduct a dragnet of all their existing rules.

More recently, the Republican Congress has added its voice.  Public Law 104-208, a 1996 appropriations act that covered general government accounts, was primarily intended to require the Office of Management and Budget [OMB] to assemble a comprehensive report on the costs and benefits of U.S. regulation.  [See Case F8  and Case F9.]  However, it also contained as its section 4 a directive for:

“recommendations from the [OMB] Director and a description of significant public comments to reform or eliminate any Federal regulatory program or program element that is inefficient, ineffective, or is not sound use of the Nation’s resources.”
  OMB duly requested and received suggestions from the public on such program elements.

Congress has, on occasion, dictated a review of particular rules in particular agencies.  In 1994, for example, it passed the Community Development and Regulatory Improvement Act, which required the Fed, FDIC, and two other financial regulators to “conduct a systematic review of their regulations and written policies to improve efficiency, reduce unnecessary costs, and eliminate inconsistencies and outmoded and duplicative requirements.”
  A year later the Senate passed        S. 333, the Risk Management Act of 1995,
  which proposed to require the President to issue a directive mandating that each agency set up an external advisory committee to oversee “both the review and revision of existing risk assessments,” and to receive petitions from the public on rules that need attention.

Most recently, it appears that a new initiative, OMB’s Program Assessment Rating Tool [PART] program
 may lead to some regulatory reviews.  The current Bush Administration began to make annual PART reviews of each agency.  [See Case F7 and Case 18.]  In response, the Consumer Product Safety Commission has inaugurated a pilot study that will lead it to review one rule in each of its enabling statutes.
.

Whatever else one might think about the actual impact this series of inducements
, one has to admire the constancy of the emerging common theme -- that it certainly would be good if regulators would pay attention to the viability of rules that are already on the books.  These broad exhortations cover five decades, both major parties, and the entire succession of four Presidents – two Democrats, two Republicans -- from Carter to Clinton.  It is also noteworthy that all of the four Presidential actions are exceedingly ambitious; they require, roughly, a complete scan of the many thousands of pages of regulations, and in case of the 1992 Bush order, expected this tour d’horizon to be completed in about 65 working days.

At least two states have targeted their existing rules for fresh review.  California’s Office of Administrative Law is tasked under California’s Code section 11349 to conduct reviews of existing rules upon request by the Legislature.  The provision’s requirements include a short deadline for each review and for formal agency appeal when their rules are marked for review.
  In 1998, the Commonwealth of Virginia’s Governor James Gilmore, observing that “regulations should not be perpetual,” required that new Virginia regulations unfailingly a specific review date and a set of goals that can later be evaluated.

The General Accountability Office [GAO] has been one source of continued interest in post hoc assessments.  An example was its 1999 review, “Assessing the Impacts of EPA’s Regulations through Retrospective Studies.”
  GAO reported that EPA rarely looked back at costs:  “According to EPA, the agency issued 101 economically significant regulations from 1981 through 1998, and only five of these have been the subject of retrospective studies.  Of the more than 2600 environmental regulations issued during this period that were not economically significant
, but 23 were the subject of retrospective studies.
”  Noting that EPA had found it appropriate to spend $43 million on prospective estimates of regulatory results for its significant rules, GAO apparently pressed the agency as to why retrospective studies of actual results were so rare.  “Program officials told us that they had limited discretionary funds and resources and needed to use them in developing new regulations.”

. . . AND HOW EFFECTIVE WERE ALL THESE GOVERNMENT-WIDE MEASURES?

What have been the results of these attempts to focus on regulatory results?  Unfortunately, a definitive answer is not readily found.  Writing of the most visible reform in this area, regulatory economist [and Bush Administration official] Murray Weidenbaum was later to observe that “it is difficult to pinpoint specific changes that resulted,”
 from this whirlwind Bush Administration review of 1992.  The general view appears to be that not much of importance has come out of any of the efforts – not least because of a lack of follow-up on the part of the series of promulgating authorities.  In fact, the best evidence for that proposition may be that the same basic idea has been raised again and again over the years, with each reform proceeding in the apparent belief that the preceding initiatives fell far short.

Of the cases of planned adaptation that are surveyed in this paper, none appears to have stemmed from this series of Presidential initiatives.

NOTES ON THE POLITICS OF REFORM

Planned adaptation, then, has attracted an exceedingly peculiar constituency.  As a general proposition, is has considerable appeal, and it is a concept whose potential benefits are, evidently, easily understood.  However, it has never developed a sustained or strong backing from any specific group.

In general, we can infer that the demand for self-corrective mechanisms in American regulation is peculiar: it seems popular as a general principle, but is as yet unpopular in application.  Thus, an Administration’s leaders might lean toward it, but its agencies, mostly, do not.  It is worth briefly exploring some simple conjectures about why that is.

The broad appeal of the concept seems to be political in nature.  Proposing the broad concept – e.g., the Bush 90-day review, the Clinton Executive Order – shows voters that an Administration is supporting a common-sense means to curtail regulatory excess . . . and an acknowledgement that potential excess is to be found as readily in the large mass of existing rules as it is in the thin edge of new regulations under development.  Furthermore, a broad review mandate is a measure that can be readily explained as neither pro-industry nor pro-regulation – it’s just good government.  On the other hand, active follow-through and enforcement appears to be much less attractive, politically, because specific interests feel threatened.  

APPARENT OBSTACLES TO PLANNED ADAPTATION
Perhaps the dominant simple explanation – what would pass as today’s conventional wisdom on the subject among those who follow regulatory policy -- for the scarcity of adaptive mechanisms is that the regulators themselves just don’t like them.  There is, obviously, some merit in this claim; and it is fair to say, at this point in our project, that no agency has enthusiastically promoted the idea of installing substantive self-correction measures, even for isolated policy areas.
  Congress, OMB, courts, regulated interests, and non-government activist groups have often induced policy changes in agencies for which agencies themselves have had little enthusiasm.

And what is seen as the basis for agency opposition?  A common view, perhaps, is that public bureaucracies always prefer the status quo to new ways -- that they are bound by red tape -- whether because of simple laziness or a pusillanimous fear of the unknown.  While it would be difficult to disprove this suggestion, many close observers of regulation would dismiss it as simplistic.  There are, in fact, creditable reasons to value stability in policy.  One major influence is the need to render regulations enforceable.  If an agency regards a rule as effectively permanent, some potential enforcement disputes can be avoided.  (Consider what might happen, for example, if highway signs read “SPEED LIMIT 55 MPH, PENDING REVIEW IN JUNE.” Would drivers continue to see a legitimate basis for the speed limit?  Would those who are cited in May for traveling at 63 MPH feel abused if the review later relaxed the limit to 65 MPH?)  A public acknowledgement that rules are based on incomplete or actively-evolving findings can obviously undermine its credibility and compliance.

An argument that the agencies themselves have raised as a reason not to question existing rules seems less persuasive: that such a program of review would divert analytic and other administration resources away from the writing of new rules.  Whether an agency’s effort should be devoted to setting new targets or to re-setting old ones is, it seems obvious, a matter of case-by-case decision.  A argument against adaptation lacks logic.  To conclude that the public benefits more from establishing every new rule than from adjusting any existing rule is dubious – especially if one feels that the agencies have, in the past, reliably tackled the rules that bring the largest benefits [and which thus allow large costs].

It is hoped that later phases of this project, by examining a set of actual cases, can shed additional some light on actual agency motivations.

GRASS-ROOTS INDIFFERENCE – A MYSTERY?

But a larger mystery, perhaps, is found in the attitudes of interested and affected parties
 toward the adjustment of existing rules.  Here again, the broad record is plain: with minor exception, we find below no outside support for introducing adaptation routinely into regulatory decision making.  Why is this?   One might expect regulated interests and their usual opponents (public-interest advocates) to form a natural constituency favoring the re-visiting of existing rules.  It must be common, for example, for contending parties to feel that a regulatory agency has reached the wrong conclusion in writing a new rule – the prevalence of court appeals of new rules being a good indicator.  Shouldn’t, therefore, such aggrieved interest groups favor both the systematic gathering of new evidence on the actual costs and benefits of the rule and the subsequent reopening of what seems to be a flawed decision?  Partisan groups on all sides typically spend heavily to convince regulatory agencies to decide in their favor; why don’t they devote effort to correct old rules that they think are not working right? 

Perhaps they should, but they don’t.  And why don’t they?  Here again, we look to further analysis of our cases we examine will elucidate this question.  A possible answer . . . at least for corporate bodies . . . is that policy stability is so highly valued: “better a stable bad rule than a better one that is constantly changing.”  One primary function of the business organization to is to control, to the extent possible, perturbations in their operating environment.  Does this imperative outweigh the pain of existing regulations that they see as unfair or arbitrary?  Should it?

But the silence of other partisans is a different matter.  Environmental and consumer groups do not have profit-and-loss statements that may be affected by constant regulatory change.  One can speculate about why do not press for the modification of existing rules.  Perhaps they feel that they receive more support from their constituents – membership dues and donations need to be maintained, after all – for joining new battles than for revisiting old ones.  

IS THE INTEREST-GROUP PROCESS PART OF THE PROBLEM?
One more hypothesis can be advanced to account for the apparent paradox that groups seem to express their self-interest more acutely for prospective rules than for existing one.  It relates to the logic of participative government – the inherent rules of the game.

The dominant mode of policymaking in the regulatory sphere is notice-and-comment rulemaking, as laid out in the Administrative Procedure Act.  The APA specifies that under this process, an agency can make a regulatory decision only after a period structured public discussion.  An agency thus publishes a proposed rule, invite comments on it, and then consider those comments before reaching a decision.

In essence, then, an agency is expected to manage a formal consultative process that collects and considers arguments from the whole range of interested and affected groups.  Unless it handles this process carefully, it could invite later court reversal of their eventual decision as measured against the “arbitrary and capricious” standard used in for judicial reviews.
While it is clear that these [sometimes quite elaborate, lengthy, and expensive] preliminaries involve a consultative process, and not a consensus process, in reality they take on some aspects of negotiation.  And that, of course, means that implicit “deals” are necessarily made.  The phrase that comes up in such policy consultations is, commonly, “can you live with this?”  So agency staff might approach an important trade association that has scorned some draft proposal A in order to suggest a compromise proposal B, one that might already have been vetted with other vocal groups. The real point is  to determine whether the association’s members “can live with” the compromise.

Now the question for us is what might be implied in a “yes” – either given explicitly or by the absence of a vociferous “no” -- at this point.
  Does it mean that, while the association isn’t very happy with proposal B, it will go along with it – and forgo carping, forgo appealing the outcome to the Congress and/or higher authorities in the Administration -- if the agency promulgates it as a formal rule?  And if so, does it imply that the association will never work to undermine the rule, in perpetuity?  Is this why the publics that surround the agencies, and that spend so much effort trying to get favorable new rules issued so rarely seek redress unfavorable old ones?

Part D.  Conclusions
[1] In conditions of great uncertainty and change, most organisms adapt a trial-and-error operating philosophy.  The US regulatory system, however, does not act this way.  The operating premise is that new standards and rules are to be regarded as valid in perpetuity.
[2] However, in handful of known cases, planned adaptation does occur.  EPA’s NAAQS program systematically finds the new knowledge needed to improve air quality standards and incorporates that knowledge in routine reconsiderations of existing standards.  We have not identified such cases for existing rules [as distinct from existing standards].  These exceptional cases demonstrate that there is no formidable legal or political barrier to planned adaptation.
[3] Presidents and Congresses have not infrequently made token efforts to induce regulators to review existing regulations.  However, the concept has not gained currency among regulators, outside parties to rulemaking, or among other regulation-watchers.
[4] The reasons for the obvious aversion to planned adaptation are not adequately understood.  Groups whose interests should impel them to insist on revision of existing rules to accommodate current knowledge do not do so.

[5] It is notable that, for a majority of the eight federal cases that currently amount to planned adaptation, the reanalysis is done by an entity [e.g., NAS, HEI, CASAC] that is distinct from the regulatory body that wrote the original rule.  This technique may be important in overcoming the informal barriers to self-evaluation.
Part E. Potential Policy Implications

Much remains to be done in gauging the experience to date with planned adaptation in US regulation.  Successive drafts of this paper may provide some of that.  Still, we can lay out some plausible policy implications that can be kept in mind at this early stage in our inquiry.

[1] Replicate the NAAQS Process Elsewhere in Government?

The NAAQS program appears to uniquely integrate policy updates with relevant new knowledge – and for one of the 6 NAAQS pollutants, particulate matter, a significant public research effort is subjected to systematic reference to the largest and most significant gaps in understanding.  Should this approach be tried in other programs and other regulatory agencies?

An obvious question – but perhaps not the largest one – is whether 5 years is a long enough period for scheduling regular reviews.  EPA’s process for writing and revising NAAQS criteria documents alone takes upwards of three years.  For major scientific questions, a review cycle of 8 to 10 years may prove to be more practical than one of 5 years.

Suggested Approach:  The President and Congress should identify 3 regulatory programs in which legislated reviews should become mandatory.  Criteria for identifying these programs should include:

· economic and environmental/health importance of the sector

· salience of current uncertainties that need to be addressed by new research

· comments by interested and affected parties

[2] More practical incentives to conduct de novo reviews?

If anything is clear from a review of past federal experience, it is that broad initiatives are ineffective.  Instead, agencies should be encouraged to tackle, at least initially, manageable review initiatives.

Suggested Approach:  The President or Congress should require that each major regulatory agency annually select one past decision that the agency, or any of its publics, consider ripe for review.  In light of the expectations – as expressed in contemporary statements and analyses – an assessment of actual costs and benefits should be undertaken, and regulatory options that maximize benefits and reduce costs raised and considered.  Agencies should ask interested and affected parties for nominations of past decisions where adaptation may lead to improved performance.

[3] Better benchmarking?

It is now commonplace for significant rules to be accompanied by extensive analyses of the projected costs and/or benefits of alternative policy decisions.  Nonetheless, final rules are too rarely clear about the costs and benefits – or even the range of costs and benefits -- that the agency expects to see.  This means that there is too often no clear benchmarking against which to gauge future progress.

Suggested Approach:  Congress should ask the National Research Council or a functionally similar organization to suggest administrative mechanisms to improve public benchmarks for new significant regulation.  One such mechanism might be an expanded “statement of basis and purpose” that provides, for the public, a way to gauge whether regulatory impacts are as expected and whether adjustments are in order.

Table 1 – US Health and Safety Agencies

	Case No.
	Unit
	Description
	Year
	Status
	Project Folder
	Drafted?

	1
	FDA
	RDA Reviews (by NAS)
	
	Ongoing
	31
	no

	2
	FDA
	Animal Nutrient Req’ts (by NAS)
	
	Ongoing
	32
	no

	3
	EPA
	NAS Review of Radiation Effects for EPA
	1970ff
	Ongoing
	4
	drafted

	4
	NHTSA
	Post hoc Eval. Program
	Ca ’75ff
	Ongoing
	6
	drafted

	5
	EPA
	5-year Review of Air Quality Standards
	1980ff 
	Ongoing
	1
	drafted

	6
	EPA
	TOSCA Reviews
	
	Ongoing
	19
	no

	7
	DOT
	Elim. of 66 Regs
	1992
	Completed
	16
	drafted

	8
	DOT
	Review of FAA Aircraft Cert. Regs
	1994
	Completed
	24
	drafted

	9
	FDA
	Rule Review Solicitations
	1994
	Uncertain
	14
	drafted

	10
	OTA
	Review of Costs of OSHA Regs
	1995
	Completed
	9
	drafted

	11
	EPA
	Drinking Water Stds Review Cycle
	1996
	Ongoing
	5
	drafted

	12
	EPA
	Sect. 812 Review of Costs of Clean Air 
	1997
	Completed
	2
	drafted

	13
	DOT/FAA
	“Worst Three Rules” Nominations
	1997
	Uncertain
	15
	drafted

	14
	USDA
	5-year Reviews, Farm Act
	?
	Dubious
	12
	drafted

	15
	USDA
	FSIS Rule Review Office
	?
	Uncertain
	25
	drafted

	16
	EPA and OSHA
	Review of Cost Estimates (by RFF)
	1999
	Completed
	3
	drafted

	17
	HEI/EPA
	HEI‘s

“Accountability Project” 
	2002
	Ongoing
	29
	drafted

	18
	CPSC
	Pilot Plan to Review Regs
	2004
	Ongoing
	27
	drafted


Table 2 – Government-wide Federal Initiatives That Apply to Health/Safety Agency Programs

	Case Number
	Unit
	Description  
	Year
	Status
	Project

Folder
	Drafted?

	F1
	Cong.
	APA section 553 Petitions to Revise Rules
	1946
	Ongoing
	8
	drafted

	F2
	OMB
	Ex. Order 12044
	1978
	Rescinded
	20
	drafted

	F3
	SBA
	Reg. Flex Act reviews
	1980ff
	Ongoing
	17
	drafted

	F4
	OMB
	Ex. Order 12291
	1981
	Gone
	22
	drafted

	F5
	OMB
	One-time reg review
	1992
	Completed
	18
	drafted

	F6
	OMB
	Ex. Order 12866
	1993
	Ended
	21
	drafted

	F7
	OMB
	Govt Perf and Results Act [GPRA]
	1993
	Ongoing
	23
	drafted

	F8
	OMB
	Costs of Regulation Report
	1997ff
	Ongoing
	7
	drafted

	F9
	Cong.
	Rule Identification
	1997ff
	Abandoned
	10
	drafted


Table 3 – Some Initiatives in US Agencies That Don’t Have Health/Safety Programs
	Case Number
	Unit
	Description  
	Year
	Status
	Folder
	Status

	X1
	DOD
	2-year review cycle
	1988
	Uncertain
	13
	drafted

	X2
	FTC
	Reg. cost review
	1992
	Dubious
	11
	drafted

	X3
	DOI
	5-year review cycle
	
	Ongoing
	28
	drafted

	X4
	NCUA
	Three-year review cycle for all rules
	
	Ongoing
	26
	drafted

	X5
	FDIC
	5-year review cycle
	
	Ongoing
	30
	drafted


Appendix:  Case Summaries

[1] INITIATIVES IN HEALTH-AND-SAFETY AGENCIES

Case 1: Regular Updates of “Recommended Daily Allowances” in Food
The National Academy of Sciences has a long history of reviewing scientific information relating to maximum recommended daily intakes of chemicals in food.

Case 2: Animal Nutrition Standards

The National Academy of Sciences has a long history of reviewing and adjusting the recommended nutritional needs of domestic animals, including pets.

Case 3: Successive Reviews of Radiation Effects by the NAS

Since 1970, the Environmental Protection Agency has commissioned seven studies at the National Research Council – National Academy of Sciences on the effects of exposure to radiation.

These reports have provided the scientific basis for EPA regulations aimed at protecting workers and the general public.

The series is known as the “BEIR” [Biological Effects of Ionizing Radiation] reports. BEIR I [1972], BEIR III [1980], BEIR V [1990], and BEIR VII [forthcoming, 2005] have examined the effects of “low linear energy transfer” radiation, i.e., x-rays.  BEIR IV [1988] and BEIR VI [1999] examined the health effects of exposure to radon gas.

The successive studies were undertaken to incorporate new scientific information as it evolved over the decades.  For example, BEIR III incorporation inferences from the long-term study of Japanese survivors of the two World War Two nuclear bombs, and also made adjustments to reflect updates in what was known about the radiation doses actually received by those victims.  BEIR VI incorporated new information on radon effects, especially that relating to residential exposures.

It is worth noting that these sequences of studies were undertaken even though there were reportedly no startling changes in the basic understanding of cause and effect from human exposure to radon.  According to NRC staff:

“While in general overall risk estimates for radiation-induced health effects such as cancer induction and genetic damage have not changed dramatically over the last 35 years, BEIR rep orts have contributed new advice regarding issues such as the reduced effects of dose protraction, the effects of age at time of exposure, the shape of the risk model at low doses, . . . and the potential role of new biological phenomena of radiation risk models.

Case 4: Regulatory Evaluation Program at the National Highway Traffic Safety Administration [NHTSA]

NHTSA reports a long tradition of retrospectively reviewing its rules and program decisions.  Currently the agency observes that:

“Most of NHTSA's crashworthiness and several crash avoidance standards have been evaluated at least once since 1975. NHTSA has also evaluated a number of consumer-oriented regulations, such as bumpers, theft protection, fuel economy and the New Car Assessment Program (NCAP), as well as some promising safety technologies that were not mandatory under Federal regulations, such as antilock brake systems.
”

The agency appears to take some pride in its evaluation effort.  It notes that since 1981 various government-wide orders [all of them discussed in the text of this paper] encourage retrospective assessments, but states that “even before 1981, however, NHTSA was a leader among Federal agencies in evaluating the effectiveness of existing regulations and technologies.
”  

According to its current Four Year Plan for evaluation, NHTSA has fifteen studies under way,
  and reports that 44 studies have been published since 1979.
  Program personnel indicate that a typical study is conducted by contractors and costs on the order of $500,000, and takes one to two years to complete.  The Program employs a handful of full-time workers and has an annual budget in the general vicinity of $80 million.

Judging from the descriptions of completed studies, it appears that a majority of retrospective studies address the effectiveness [e.g., crashes avoided] of a NHTSA requirement, and that cost estimates are much rarer.  

It is evidently uncommon for these studies to include recommendations about the suitability of the relevant NHTSA rule and/or the need to adjust it.  Program personnel did not suggest examples of regulatory adjustments that were made as a direct result of NHTSA evaluations, and did not indicate that there is regular interaction between the agency’s evaluators and its regulation-writers.

Case 5: Mandated Periodic Review in the Clean Air Program; National Ambient Air Quality Standards [NAAQS]
Congress has mandated that the standards for the concentrations in the air of the handful of “categorical” air pollutants be revisited de novo every 5 years.
  By my count
, EPA had completed 10 such reviews between 1985 and 1997 [XXXXX needs update] for a total of 7 pollutants, and the standards for each two most prominent of them, ozone and particulates, have been taken through two review cycles.

It should be noted that the NAAQS are standards, not regulations.  Air emissions are largely regulated for mobile sources by EPA and for stationary sources by the individual states by means of State Implementation Plans.  However, a change in these standards can have substantial regulation effects, and can thus influence the benefits and the costs of cleaner air.

There is now a fairly standard process for EPA’s NAAQS reviews, and one that gives defined roles to several actors.  It is the staff of EPA’s Office of Research and Development, for example, that drafts the “Criteria Document” that summarizes, anew, existing knowledge on the health and ecological effects of the pollutant under review.  It is EPA’s air office – its developer of actual air pollution rules – that drafts the “Staff Paper” that suggests what the new standard should be, or recommends retention of the existing standard --  and justifies that choice.  It is the independent-minded Clean Air Scientific Advisory Committee [CASAC] that much review and issue a “closure statement” on the accuracy and adequacy of each Criteria Document and Staff Paper prior to EPA’s final decision.

In the case of the standard for particulate matter [PM], an interesting additional process has arisen to supplement the review cycle.  EPA’s has a substantial research significant research program for PM, one that over 10 years will fund about a $500 million in new scientific studies.  EPA now routinely has that program reviewed by an expert committee of the National Research Council [NRC], and the NRC helps EPA tighten the linkage of research to the key remaining uncertainties found in the standards development process.  If one adds to this picture the new “Accountability” work that EPA and industry are supporting at the independent Health Effects Institute [see Case 8, below], a relatively fully articulated policy planned adaptation process is in place, one that both creates and adapts to new knowledge on air pollution.

Case 6: Annual Reviews Under the Toxic Substances Control Act

The Toxic Substances Control Act [TOSCA] specifies that EPA review the merits of testing requirements within a year.

Case 7:  Elimination of 66 Rules at DOT
In its 1992 “Moratorium” review of existing rules that had been ordered by President G. H. W. Bush, the Department Transportation reviewed “all its existing regulations”

The Department had identified about 70 rules that it found to be obsolete, redundant, or could be re-issued as non-regulatory guidance.  These rules had been on the books of five DOT agencies and the Secretary’s Office.  DOT had announced that it would eliminate these rules earlier, and had received 19 comments from outside groups.  In December, it eliminated 66 such rules.

The Department did not claim that these rules had been imposing real costs to regulated or other outside entities, and the sparse volume of comments confirms the impression that few burdens were being lifted.  Still, however, DOT argued that “by removing these unnecessary regulations, the Department substantially reduces the size of its portion of the Code of Federal Regulations, and thus reduces the administrative burdens on the public.”

Case8:  Review of FAA Aircraft Certification Rules



The Department of Transportation’s Federal Aviation Administration reviewed all of its aircraft certification rules over a period of eight years.  Having received nearly 2000 suggestions for changes, the FAA adopted about 500 changes in nine rules comprising about 200 pages in the Federal Register.

Case 9: FDA Advisory Committee Evaluation of Rule Review Needs
According to the ABA report,

“Agencies could also use advisory committees to make periodic recommendations on rules that need to be reviewed.  The Food and Drug Administration invited public comment of what should be reviewed and then used an advisory committee to narrow down the list.  The agency said this worked very well.”

As far as can as yet be determined, the FDA’s 2004 Regulatory Procedures Manual
 contains no routine process for identifying rules that need change, and the duties of the major FDA advisory committees do not specify a role in setting agency priorities.

Case 10:  Review of OSHA’s regulatory cost estimates by the Office of Technology Assessment

In response to requests in 1992 from the Senate Committee on Education and Labor and Human Resources and the House Committee on Education and Labor, the Office of Technology Assessment [OTA] in 1995 issued Gauging Control Technology and Regulatory Impacts in Occupational Safety and Health: An Appraisal of OSHA’s Analytic Approach.
  The report had been prepared with the help of an outside advisory group that included economists, company and union representatives, and academic health researchers.

Among the target questions of the review was, “How reliable are the agency’s rulemaking estimates of actual outcomes?  What are the apparent major sources of disparities?
”

For eight of OSHA’s existing standards, OTA examined actual outcomes and compared them with OSHA’s estimates made during rulemaking.  Among OTA’s conclusions are:

· In a good number of the cases that OTA examined, the actual compliance response that was observed included advanced or innovative control measures that had not been emphasized in the rulemaking analyses, and the actual cost burden proved to be considerably less than what OSHA had estimated.

· The agency devotes relatively little attention to examining the potential of advanced technologies or the prospect of regulation-induced innovation. . . . this is a substantive deficit. . . . .

· It is surprising . . . how little systematic knowledge exists about the actual effects of the agency’s standards. . . .  OSHA would, no doubt, significantly benefit from a more routine effort to collect and interpret information pertaining to actual regulatory outcomes and impacts.
  OSHA could make a more regular effort to conduct retrospective case studies.

OTA also compared OSHA’s approach to that of seven other US agencies, finding OSHA “generally comparable to the best practices of other health and safety agencies.”

Case 11:  Six-Year Reviews by EPA Under the Safe Drinking Water Act

Under the Safe Drinking Water Act, as amended in 1996;

“The [EPA] Administrator shall, not less often than every six years, review and revise, as appropriate, each national primary drinking water regulation promulgated under this title.”

EPA later articulated the general idea of the reviews:

“The intended purpose of the review is to identify those [rules] for which current health risk assessments, changes in technology, and/or other factors, provide a health or technical basis to support a regulatory revision.”
 

Subsequently EPA, working with the National Drinking Water Advisory Council, established a procedure for conducting these reviews, one that entails review by the EPA Science Advisory Board [SAB] Drinking Water Committee.
   In the year 2002, when the six-year clock was running out, EPA announced the tentative results of its sweep of existing rules, saying that it had reviewed 69 such regulations and “the Agency preliminarily believes that the 68 chemical [rules] remain appropriate at this time, and that the TCR [the 69th rule, relating to Total Coliform standards] should be revised.

[Remaining questions: why did Congress do this, and with what precedent in mind?  What has been the ultimate disposition of the 2002 proposal?  What process lessons has EPA learned from the first cycle of reviews?

Case 12:  Review of the Actual Costs/Benefits of Air Pollution Cleanup

Section 812 of the Clean Air Amendments of 1990 called for a retrospective review of the total costs and benefits of cleaner air.  EPA undertook a six-year project to design and do the review, process that involved peer review along the way.

The model runs for the study were completed in 1994
  The report itself, Benefits and Costs of the Clean Air Act 1970 - 1990, was issued in 1997, after further peer review.  
  It concluded that, as compared to the “no control” case, 205,000 Americans would have dies, and millions would have suffered illness associated with exposure to polluted air.  The range of the value of these benefits was estimated at from about $6 trillion to $50 trillion, while the costs were about 0.5 trillion.  The study itself was reported to have cost $4 million to produce.

Case 13:  FAA Solicitation of “Worst Three” Rules as Part of Its Systematic Three-Year Reviews

According to the 1994 ABA Report,

“When resources are limited or when agencies prefer to respond first to the most important problems, agencies could take additional steps to help the public focus their attention on those areas most in need of attention.  For example, as the Federal Aviation Administration recently did, they could ask the public to identify the top three rules that they believe need review (rather than asking them to list everything without priority) and then compile a master list of the most frequently identified rules.”

In fact, this process was set forth as official FAA policy in September 1996 in the FAA’s Docket 28311:

FAA Plan for Periodic Regulatory Reviews:  Beginning January 1997, and every 3 years thereafter, the FAA will conduct comprehensive regulatory reviews.  The review will be initiated with a published announcement in the Federal Register inviting the public to identify those regulations, issues, or subject areas that should be reviewed by the FAA.  In order to focus on those areas of greatest interest and to effectively manage agency resources, commentors will be expected to limit their input to the 3 issues they consider most urgent.  In addition, the public will be specifically requested to identify rules having a significant impact on small entities that appear to be no longer necessary or that are overlapping, duplicative, or conflicting with other Federal regulations.  The FAA will review these rules in accordance with Section 610 of the Regulatory Flexibility Act unless they have already been so reviewed.  The FAA will review and analyze the issues addressed by the commentors against its regulatory agenda and rulemaking program efforts, and adjust its regulatory priorities consistent with its statutory authority and responsibilities.  Each review will conclude with a published summary and general disposition of the comments and, where appropriate, indicate how regulatory priorities will be adjusted.

This docket reports interesting information on the positions of outside parties with respect to the advisability of a periodic review program.  Eight groups, including the air carriers, several airport interests, and the pilots association, supported a systematic review program.  Three groups, including the aircraft manufacturers [AIA and GAMA, the general-aviation builders], opposed it according to the FAA account.

Case 14:  Five-Year Reviews under the Farm Act
In 1999, former Presidential Science Advisor Jack Gibbons told an audience at MIT that the Farm Act contains a provision that all rules be reviewed de novo every five years.

We have as yet been unable to confirm the existence or the workings of such a provision.

Case 15: USDA Program Has Special Office to Conduct Reviews

The Food Safety and Inspection Service of the U. S. Department of Agriculture set up a separate office to conduct reviews of existing regulations.

The FSIS Program Evaluation and Improvement Staff “formulates evaluation plans and conducts evaluations of existing and proposed programs, program components, inspection methods, and Agency policies, directives and regulations.”

The number of existing rules that have been examined, and the process for conducting those reviews, is not indicated on the program’s website, and needs to be determined.  The list of projects completed by this office includes no reports after the year 2002.

Case 16:  Regulatory Cost Estimates as Reviewed by Resources For the Future [RFF]

In 1999, the non-profit organization Resources For the Future [RFF] reported on its study, “On the Accuracy of Regulatory Cost Estimates.
  

This study examined the direct costs of specific health-and-safety regulations, and compared expected costs to actual costs as later assessed.  The study examined 25 cases – 10 for EPA actions, 8 for OSHA actions, 4 for California air pollution actions, and 3 foreign environmental actions.

Of the 19 cases for which costs could be compared, almost two-thirds [12 cases] showed a significant overestimate of total costs at the time of decision, a quarter [5 cases] proved accurate to within plus-or-minus 25% of estimated costs, and about one-tenth [2 cases] showed significant underestimates of actual total costs.
  There was no strong difference among how different regulators scored in comparing estimates with actual cost outcomes.

One major influence on the tendency toward overestimation of costs is new technologies are not fully appreciated by cost estimators.  “The case studies support the usual explanation for regulatory cost estimates – unanticipated technological innovation.”
  Another factor was that the rule was adjusted after the estimate was conducted, so that as implemented it incurred fewer costs than estimators expected.

Commentors have criticized the study in two ways.  First, the study’s “no control” case assumes that technologies remain static, while some believe that local and state programs, and voluntary moves to new ways of reducing emissions, would have occurred even without federal legislation.

Second, the report was not done in a way that would inform potential mid-course adjustments where, on the margin, costs seemed to be heavily outweighing benefits.  Here’s one such comment:

“The Section 812 studies are presented in too gross a level to be relevant to most policy decisions (such as whether to continue to to expand existing programs or whether to initiate new ones).  So far the EPA has not fully embraced the recommendations made by its own Clean Air Science Advisory Committee and others regarding the need for less aggregated analysis.”

Case 17: The “Accountability Project” of the Health Effects Institute [funded by industry and EPA]
The Health Effects Institute
 [HEI] is a unique organization designed to bring the EPA and the automobile industry together in improving the knowledge base for air pollution regulations.  

HEI’s funding has come in roughly equal shares from EPA and industry.  In the past, most of its resources have been devoted to the funding of new research by academic investigators.  In its 2000-2005 Strategic Plan, HEI indicated its intention to begin work in the assessment of the actual health effects of regulations, and a new “Accountability” element of its research portfolio has since evolved.  HEI explains that it adopted this as a priority research topic because 

“evidence is lacking on the extent to which control measures have improved health, prompting officials to attempt to assess and collect such evidence.  Providing evidence that air quality regulations improve public health is part of this broader effort to assess the performance of environmental regulatory policy, an effort that has been termed accountability.
 

HEI’s selected two studies for initial funding in 2002
. Both were directed to foreign cases: one was to examine the health effects of the ban on coal use in 11 Irish cities; the other was to assess the impact on health of reduced air pollution in what had been East Germany.

Near the beginning of 2004, HEI indicated that up to $3.5 million was to be made available under its new accountability RFP.
  HEI makes clear that it welcomes proposals on major US policy actions such as the new standards for particulate matter emissions and California’s efforts to reduce diesel emissions. 

Case 18: Product Safety Commission Pilot Study – Review of Existing Rules

According to the 2004 operating plan of the U.S. Consumer Product Safety Commission, the agency is now completing a plan to “systematically review its current regulations.”

According to the CPSC Plan, this initiative arose out in a recommendation by OMB at its PART recommendation #3 in the annual budget cycle.  The agency formed a task force and “decided to conduct a pilot study beginning in FY 2004 to review one rule from each statute.  The pilot study would begin in October 2004.

[2]FEDERAL [GOVERNMENT-WIDE] INITIATIVES

Case F1: Handling Petitions to Review of Existing Rules Under Administrative Procedure Act Petition Clause

Federal agencies’ regulatory programs are governed by the terms of Administrative Procedure Act [APA] of 1946, as amended, that appear in the U.S. Code.  The APA makes it clear that affected parties have “the right to petition for issuance, amendment, or repeal of a rule,” 
 and imposes upon the agencies an obligation to either conduct the requested review or to promptly explain why the petition is to be denied.
  

This route to relief from the effects of existing rules has been used successfully,
 but evidently only rarely.  It is generally believed that petitions for reconsideration of existing rules [or, in fact, consideration of new rules] are almost futile, because petitioners bear a heavy burden of showing cause.
  One reason for the courts’ apparent deference to agencies in the case of existing rules may be that challenges are likely to rest on substantive rather than procedural grounds, and they have exhibited discomfort in substituting their expertise for an agency’s expertise.

Case F2: President Carter’s 1978 Executive Order #12044.
In March 1978, President Carter issued Executive Order 12044, “Improving Government Regulations.
  Although Jimmy Carter had said during his Presidential campaign that he would “out-Nader Nader” if elected, in fact he felt pressures to do something about regulatory burdens, and this action was a result.

The main thrust of the Order was to establish more visibility and accountability in federal regulation.  The Order, for example, saw the creation of the government-wide agenda of regulations,
 set routine requirements for what were defined as “significant” regulations,
 and laid out special analytic and procedural requirements for those rules.
 

Section [4] of the Order was titled “Review of Existing Regulations.”  It specified that: 

Agencies shall periodically review their existing regulations to determine whether they are achieving the policy goals of this Order.  The review shall follow the same procedural steps outlined for the development of new regulations.

Section 4 laid out 6 criteria for selecting rules for special review, including “the burdens imposed on those directly or indirectly affected”
 and “the degree to which technology, economic conditions or other factors have changed.”

The Carter Administration later proposed the Regulatory Reform Act which was intended to make the Order’s changes permanent, to apply them to the “independent” agencies like the FCC and ICC.  This bill added a bit of specificity to the Order’s open-ended review requirement: “Each agency will establish a schedule to review its major rules and smaller rules which may be outmoded or ineffective. The reviews, to be conducted over a 10-year period, will ensure that rules are kept up-to-date or eliminated.”

Neither the agencies nor the Office of Management and Budget viewed the review feature as a major part of the Administration’s regulatory program.
  Executive Order 12044 was annulled in the initial days of the succeeding Reagan Administration, which issued its own regulatory program.

Case F3:  The Regulatory Flexibility Act

Section 610(c) for the Regulatory Flexibility Act of 1980 mandates that federal agencies periodically review all existing rules that have “significant economic impact on a significant number of small entities.”  Rules that met that threshold were to be reviewed by 1990 or within 10 years or their promulgation, whichever was later.  The reviews themselves were to consider the continued need for the rule, complaints received, overlaps with other rules, and whether and how relevant changes in “technological, economic, or other factors” bear on the case.  

There is thus no specific requirement to assess the rule’s actual costs or benefits, nor how such might relate to the costs and benefits that were expected when the rule was written.  

24 years later, when many federal rules should have been reviewed twice or more, the impact of the Act is unclear at best, and may be nil.  The apparent reason for this is that the law has yet to find someone to enforce it.

It’s not that compliance with the Act has gone unmonitored.  In fact, the General Accounting Office [GAO] has examined how the Act was being implemented in 1991, 1994, 1997, 1998, 1999, 2001, and 2001.
  In each of these reviews, GAO finds that agencies’ interpretations of the Act vary in a bewildering way, and that there have only been a handful of cases in which an agency has fully complied with the plain language of the law.  In 1992, for example, GAO contacted 83 federal agencies and found that only 13 had undertaken to prepare a review play – this being 12 years after the law was passed.
  In 1998 GAO analyzed the 4560 entries in the semiannual compilation of federal agency agendas.  It found that only 30 were noted as section 610 reviews, and that 53 agencies listed no section 610 reviews at all.

Over this period, GAO repeatedly advised Congress that compliance with term of section 610 depended on the empowerment of some entity – perhaps the Small Business Administration [SBA], perhaps OMB – to enforce it.  Congress has not done that, and neither SBA nor OMB has shown any appetite for the task.  It is difficult to see what this law is contributing.

Case F4: President Ronald Reagan’s Executive Order 12291

In February of 1981 President Reagan signed Executive Order 12291 – “Federal Regulations.
”  its section 3(i) directed agencies to:

initiate reviews of currently effective rules . . . and conduct Regulatory Impact Analyses of currently effective rules.  The [OMB] Director, subject to the direction of the [Vice President’s Regulatory] Task Force, may designate currently effective rules for review . . . and establish schedules for reviews.

I have not found any indication that this provision was implemented.  In fact, had it been implemented, President Bush’s 1992 Moratorium would have referenced it, and would likely have been unnecessary.

Case F5: President George H. W. Bush’s “Moratorium” Order
In January 1992, President George H. W. Bush contacted agency heads on the subject of “reducing the burden of government regulation.”
  Noting that excessive regulatory burdens amount to “a hidden tax on the average American household, the memorandum called for change:  “a major part of this undertaking must be to weed out unnecessary and burdensome government regulations.”
  This weeding process was to take 90 days, during which agencies were directed to observe a moratorium on issuing new rules, and during which “agency resources should, to the maximum extent possible, be devoted to these [weeding] efforts.”

The memorandum contained a fairly elaborate process for conducting agency reviews, including explicit criteria for identifying problem rules, the appointment of an agency official to oversee the review, and the writing of a report on the results of the review directly to the President.

We are attempting to determine what these agency reports said, and to learn details of their final impact.  The indirect evidence is that the results were evanescent.  Economist Murray Weidenbaum, himself a senior promoter of regulatory reform under a Republican president, later judged that Republican regulatory economist Murray Weidenbaum was later to observe that “it is difficult to pinpoint specific changes that resulted” from the massive and whirlwind review.
  
Case F6:  President Clinton’s Executive Order 12866

In September 1993 President Clinton issued Executive Order 12866, “Regulatory Planning and Review.”  Its section 5 reads:

Section 5. Existing Regulations. . . . . each agency shall submit to OIRA [in OMB] a program, consistent with its resources and regulatory priorities, under which the agency will periodically review its existing regulations to determine whether any such regulations should be modified or eliminated.”

An October 1993 memorandum to agency heads from the OIRA Administrator, noting that earlier administrations’ review efforts had been “so broad in scope that necessary analytic force has been disused, or needed follow-up has not occurred,” OIRA noted that the new effort would focus on significant regulations, and underscored the desire for a substantive effort, not a cosmetic one.  She wrote:

“It is important to emphasize what the lookback effort is not.  It is not directed at a simple elimination or expunging of specific regulations from the Code of Federal Regulations.  Nor does it envision tinkering with regulatory provisions to consolidate or update provisions . . . .  Rather, the lookback provided for in the Executive Order speaks to a fundamental reengineering of entire regulatory systems.”
 

However, the agencies appear not to have responded with enthusiasm, and in March 1995 President Clinton directed that all agencies again review all rules within 90 days.  In June, it is reported, 28 agencies reported back, and in that month the President placed himself less distant from the “tinkering” aversion by committing his Administration to reform goals that were once again expressed in numbers of Federal Register pages eliminated or revised.
  GAO would later conclude that only about 20% of the page removals had resulted in actual reductions in regulatory burden.

As far as can be determined, OIRA did not issue a follow-up report relating to the Order’s Section 5 hopes, and the 1995 agency reports were not made pubic.

Case F7:  The Government Performance and Results Act – GPRA

In 1993, the Congress passed the Government Performance and Results Act, which called for all agencies to develop strategic plans and a results-oriented management outlook.  The Results Act was uncommonly broad; it applied to a vast array of program types, and featured a seven-year implementation horizon.

The George W. Bush Administration introduced its own performance plan, known as the Performance Assessment Rating Tool [PART], and OMB has begun using PART at some agencies in developing the Administration’s budgets. 

Has all this attention to results led to adaptation?  We have found no evidence that it has.  The emphasis has appeared to have been on more detailed target-setting rather than on an assessment of the improvement of proven performance.  The one known exception is shown in Case 15 above.

Case F8: Mandated review of the costs and benefits of regulation by OMB

In September 1996 Congress passes a law
 that, later extended, required a series of “regulatory accounting” reports from OMB.  Its primary requirements were:

[1] estimates of the total annual costs and benefits of federal regulatory programs, including quantitative and non-quantitative measures of regulatory costs and benefits

[2] estimates of costs and benefits of each rule that is likely to have a gross annual effect on the economy of $100 million or more in increased costs.

The OMB findings in its second report
, issued in 1998, reflect the range of uncertainty in regulatory accounting; OMB estimated that total annual net benefits from regulation were between $30 billion and $3.5 trillion
, a range of two orders of magnitude.  Costs were more manageable than benefits, as OMB estimated that they fell within a range of $170 billion to $230 billion.  Environmental regulations were both more substantial and more uncertain than transportation, labor, and “other” sectors.  The annual cost of environment rules was estimated to be in a range of $120 billion to $170 billion, and benefits were estimated to fall in a breath-taking range of $93 billion to $3.3 trillion.

OMB was careful to say that its estimates were not being used to prune back regulatory programs.

The OMB reports included several recommendations for improving regulatory accounting within the Executive Branch, including development of “best practices” guides.  In 1997 OMB also recommended 

“that an interagency group subject a selected number of agency regulatory analyses to ex post disinterested peer review in order to identify areas that need improvement and stimulate the development of better estimation techniques more useful for assessing existing regulations.

However, by the following year this suggestion had evidently been dropped, and OMB reported instead an intramural process noticeably short on detail:  “We reviewed examples of ex post analyses, including those of NHTSA, OSHA, and EPA regulations.  This review has helped contribute to an investigation of the methodological problems associated with regulatory analysis.”

Originally, skeptics feared that the new regulatory accounting report was not what it seemed to be, and wondered if it was a Trojan Horse dragged in by anti-regulation forces.  The real objective, they suggested, was not better accounting, but more control by means of an overall cap on regulations in the long-discussed “regulatory budget” concept.  The Executive Director of OMB Watch explained:

“the idea of regulatory accounting actually originated during the Reagan Administration as part of a proposal to create a regulatory budget, which later resurfaced again in the Contract with America. Under the Contract with America proposal, federal agencies would have to cap regulatory costs at a certain percentage of our GDP; if costs exceed that cap, agency rules would have to be eliminated and no new regulations could be issued. . . . . But to institute such an approach . . . ., you must first have a system that aggregates regulatory expenditures on an ongoing basis, [which] would put proponents of regulatory budgeting halfway to their final goal.
”

OMB has submitted six annual reports to Congress, and a draft for its seventh, Informing Government Regulation
 has been released.

[[[Add views on the worth of the series?]]]

Case F9: OMB’s National Call for Rules Needing to be Revisited

In 1996 Congress required the Director of the Office of Management and Budget to prepare and publish:

“a description of significant public comments to reform or eliminate any Federal regulatory program or program element that is inefficient, ineffective, or is not a sound use of the Nation’s resources.

In July 1997 OMB asked for public input on this matter.

In its first report to Congress, OMB did not discuss the results of its call for comments.  An appendix to the report summarized public input:

“Many of the recommendations we received were for reforms of the regulatory process.  There were surprisingly few specific regulatory programs or program elements that were identified for us.  The fact that we received so few proposals for reforming specific programs or regulations, especially accompanied by supporting studies, reinforces our conclusion that it is premature to make specific recommendations about reforming specific regulatory programs.”

The appendix named 6 commentors who had nominated 8 regulations for change.  The commentors included the Business Roundtable, the U.S. Chamber of Commerce, three sector-specific trade groups, and Professor Thomas Hopkins of the Rochester Institute of Technology, who had formerly led the OMB office that prepared the report.  Five of the commentors named EPA programs as needing reform, including the regulation of ozone, airborne particulates, automobile emissions standards, lead-based paint, and drinking water.

OMB did little to encourage outside organizations to continue to nominate federal areas needing reform.  It did not indicate that it would further examine the nominated rules, and did not ask for the kinds of supporting evidence that it said was missing.  Its final note on the usefulness of the commentary:  “In summary, we received many helpful comments from a diverse set of interests. We have much food for thought and much work to do.”

Congress renewed its report requirement the following year, and a similar pattern was followed.  Again the law
 called on OMB for a description of programs and rules needing to be changed.  Again OMB sought comment on this topic, this time eliciting input on programs  “on which there is objective and verifiable information” supporting change.
”

The OMB report for 1988 reflects only one rule being named as needing review: the American Petroleum Institute “stated that EPA’s estimates of benefits of its particulate matter rule is questionable and provided an alternative estimate.”

However, OMB had received a handful of comments urging it to push harder to find candidate rules for reform, including three letters from six Republican chairmen in the House and Senate.  OMB wove a subtle reply:

“In response to these comments, we reviewed that additional studies cited and regulatory initiatives recently published by the agencies in the Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory Actions. As a result of this review, we added to the report discussions of ten additional regulations or regulatory programs that would benefit from reform.”

In its March 2002 draft annual report, OMB reported on a new approach; noting that it had received from the public suggestions for changing 71 regulations in response to its 2001 draft, it reported that it had classified 23 of these as Category 1 suggestions, which entailed specific follow-up with the relevant federal agency.  It briefly summarized the status of each inquiry.  For two of the 23 cases, agency revisions had been formulated [the wording does not indicate that the change was due to the OMB prompt], for two the agency had decided not to make a change, and the remaining 19 were unresolved.  The short [3-6 line] summaries do not distinguish substantive modifications from administrative ones.

In its latest [2004] draft report, OMB’s solicitation of public comments has been broadened, asking commenters to “suggest specific reforms to regulations, guidance documents, or paperwork requirements.”
  No tracing of the results of earlier public suggestion is including, indicating that OMB may have abandoned its earlier tracking program.

It is clear that OMB had no taste for a role in identifying candidate rules for revision. In later years, this requirement was dropped from the appropriations language that calls for OMB reports on the costs and benefits of regulation.

[3] ANALOGOUS INITIATIVES REPORTED OUTSIDE THE HEALTH-AND-SAFETY AGENCIES

Case X1: Two-Year Reviews of All DOD “Issuances”

According to the 1996 Eisner and Kaleta article, “every DOD regulation is reviewed every two years.”
  They give the source as the DOD Directives Systems Manual (1988), Directive 5025.1.

The current [last update: February 2004] version of the Directive Systems Manual, labeled as 5025.1-M, is dated March 5, 2003.  Its provision C.1.5.1 specifies that “DOD Issuances” shall be reviewed every 5 years by the Office of the Secretary of Defense to “ensure that the issuances are necessary, currently applicable, and consistent with DOD policy.  Provision C.1.5.3 requires the reviewing body to certify in writing the disposition of the review.

It would appear that the reported 2-year review cycle was replaced with a 5-year cycle some time between 1988 and July 2000, when the Manual was recodified.  See http://www.fas.org/irp/doddir/dod/d5025_01.htm.
I have been unable to date to confirm how and whether DOD implements this rule.

XXXXX – does this cover regulations?

XXXXX – are there summary reports?

XXXXX – why the change from 2 years to 5 years?

Case X2: FTC Calls for Comment on Economic Impact
According to the ABA report on the reviews of existing regulations, 
 “the Federal Trade Commission, for example, as part of a regular cycle of review, asks for public comment on a series of questions about a rule’s economic impact.”  

It is reported that:

“In 1992, the Commission implemented a program to review its rules and guides regularly. The Commission's review program is patterned after provisions in the Regulatory Flexibility Act, 5 USC 601 et seq. [See Case F10 above].  Under the Commission's program, however, rules have been reviewed on a ten-year schedule as resources permit, not just once as usually required by section 610 of the Regulatory Flexibility Act. This program is also broader than the review contemplated under the Regulatory Flexibility Act, in that it provides the Commission with an ongoing systematic approach for seeking information about the costs and benefits of its rules and guides and whether there are changes that could minimize any adverse economic effects, not just a "significant economic impact upon a substantial number of small entities." The program's goal is to ensure that all of the Commission's rules and guides remain beneficial and in the public interest. 

“As part of the ten-year plan, the Commission examines the effect of rules and guides on small businesses and on the marketplace in general. These reviews often lead to the revision or rescission of rules and guides to ensure that the Commission's consumer protection and competition goals are achieved efficiently and at the least cost to business.”

In early 1998, the FTC reported these results:

“When the Commission adopted its expanded regulatory review program in 1992, 41 rules -- 16 of them required by statute -- were in effect. As a result of its regulatory reform program, the Commission has repealed 13 rules to date (more than 30% percent of those in effect in 1992). This number includes almost 50% of its discretionary trade regulation rules. In 1992, the Commission also had 40 industry guides in effect. Fifteen of these have been repealed as obsolete or otherwise no longer needed, and others have been revised or consolidated. Altogether, one-third of the Commission's rules and guides in the 1992 Code of Federal Regulations have been revoked and another 25% revised. The Commission is now just over half-way through the first 10-year cycle of its more comprehensive rule review program. By the end of this fiscal year, however, the Commission anticipates that it will have accomplished more than 80% of the reviews of rules and guides existing in 1992.”

The current status of this program, and lessons learned, remains to be ascertained.

Case X3: Five-Year Reviews of All Department of Interior Rules

According to Eisner and Kaleta, the Department of Interior, “in its Departmental Manual [along with two other agencies] have established five-year review cycles for their regulations.

The current Department Manual describes the requirement in section 318, chapter 8: “Review of Rules.”  See http://elips.doi.gov/elips/release/3212.htm.  The requirement is clear: “You must review each CFR part at least every five years,”
 and specifies that “You must complete each review within one year of its inception.”
  The third of eight review criteria is: “What are the benefits of the regulation, and do these outweigh its costs? Did you develop a cost/benefit analysis when you published the rule and, if so, is the analysis still valid?”
  A written report on each review is required, and it must address all of the listed criteria.
 

I have been unable to ascertain how and whether this rule is implemented at the Department.

Case X4 – Three-Year Reviews at the Federal Credit Union Administration

According to its current website:
 

The NCUA reviews all its existing regulations every three years. The NCUA Office of General Counsel maintains a rolling review schedule that identifies one third of NCUA’s existing regulations for review each year and provides notice to the public of those regulations under review so the public may have an opportunity to comment.
NCUA indicated that 16 of its rule sections were to be reviewed in 2004.  Comments on these sections were elicited from the public.

Case X5:  Five-Year Reviews at the FDIC

Eisner and Kaleta
 indicate that “the Federal Deposit Insurance Corporation, in its Statement of Policy,
 ha[s] established five-year review cycles.

The current policy
 is as follows:

“Regulations and statements of policy should be reviewed periodically. To ensure that the FDIC's regulations and written statements of policy are current, effective, efficient and continue to meet the principles set forth in this Policy, the FDIC will periodically undertake a review of each regulation and statement of policy. The Executive Secretary of the FDIC will, consistent with applicable laws and in coordination with other financial institutions regulators, establish a schedule and procedures for the reviews. Factors to be considered in determining whether a regulation or written policy should be revised or eliminated include: the continued need for the regulation or policy; opportunities to simplify or clarify the regulation or policy; the need to eliminate duplicative and inconsistent regulations and policies; and the extent to which technology, economic conditions, and other factors have changed in the area affected by the regulation or policy. The result of this review will be a specific decision for each regulation and statement of policy to either revise rescind or retain the issuance in its then-current form. The principles of regulation and statement of policy development, as articulated at the beginning of this Policy, will apply to the periodic reviews as well.”

Thus, it would appear that the FDIC no longer requires that its reviews follow a five year cycle, but that the general idea of regular review is, at least in principle, observed.

Note: This early draft will change substantially before it is ready for issuance.  Please contact me at 617-388-5772 or at � HYPERLINK "lmccray@mit.edu " ��lmccray@mit.edu� if you have questions, comments, or cases to add to the survey.  The footnotes may not have survived the conversion from Word to HTML.  It’s always something, right?








� While most regulatory economists express avid interest in assessing the projected costs and benefits of prospective rules, the possibility that past decisions represent excessive costs or inadequate benefits does not appear to animate them.  We need to explore this further.


� The dearth of practical work on adaptation in the fields of political science and public administration may seem surprising to those who recall the interest in incrementalism and in cybernetic models of policy formation a few decades ago; Karl Deutsch’s Nerves of Government [1966], Herbert Simon’s work on “satisficing” and “bounded rationality,” and Charles Lindblom’s popular work on “muddling through” [1959] as a preferred decision-making style all seemed to presage a time when rational incrementalism was to be broadly discussed, and perhaps would become the source of reform ideas.  A focus on adaptable government was a short step away.  However, I have found no recent political science work that addresses regulatory adaptation.  Most recently, a group at Rand has begun to write thematically of adaptive policy processes, and their work may in the coming years find practical application in regulatory or other policy spheres.  Examples of this new strain include Warren E. Walker et al., “Adaptive Policies, Policy Analysis, and Policy-making,” European Journal of Operational Research, number 128 [2001], pp. 282-289, and Warren E. Walker et al., “Adaptive Policies: An Approach for Dealing with Structural Uncertainty in Public Policymaking,” May 2004 [discussion draft].  As this work becomes specific it may put new ideas on the table.


� National Academy Press, 1993.


� Ibid., p. 5


� American Bar Association, 1994.  This report finds that “Agencies agree that they cannot ignore the need to review their regulations and that, as a general proposition, mandatory or discretionary periodic review of existing regulations is a sound idea.” [Section IV.A]


� Ibid., p. 21.


� Ibid., p. 17.


� ACUS was an independent agency dedicated to improving administrative practice.  Congress eliminated the 30-year old Conference in the mid-1990’s a part of its effort to eliminate unnecessary costs.  ACUS’ annual budget had been about $2 million. 


�  Further interest may have been stimulated by the Roth Bill, S.291, which would require agencies to formally review all of their existing regulations in ten years.  Another bill, S.243 [the Grassley/Hatch Amendments], aimed to spur petitions from private parties for the review of existing rules. 


� Shapiro, Sidney, “Agency Review of Existing Regulations,” April 1995.


� ACUS Recommendation 95-3, 60FR43108, August 8, 1995, introduction


� ACUS Recommendation 95-3, 60FR43108, August 8, 1995, section V.B


� ACUS Recommendation 95-3, 60FR43108, August 8, 1995, introduction.


� Eisner, Neil, and Judith Kaleta, “Federal Agency Reviews of Existing Regulations,” Administrative Law Review , volume 48 [Winter 1996]


� Shapiro, Sidney, “Agency Review of Existing Regulations,” April 1995.


� Including cases 6, 9, 13, 14, 15, F1, F2, F3, F4, F6, X1, X2, X3, X4, and X5, below.


� Including cases 3, 7, 8, 10, 12, 16, F5, F7, and F9, below.


� Including the five cases of true planned adaptation were results have occurred, and the nine cases of non-systematic [one-shot] reviews of existing policy. 


� Cases 7, 8, and F5, as described below.


� DOT – 70-regs cite


� Cases 4, 10, 12, 16, F7, F8, F9, as described below.


� Costs of Regulation


� This proposal could lead to the setting of a cap on the overall costs of US regulation, under which new rules would be permitting only if compensating relaxation were made in existing rules.


�OMB


� NHTSA evaluation office


� Cases 1, 2, 3, and 5, described below.


� CAA 109c cite


� NRC air reports [add cites]


� In fact, it would appear that the general area of accident prevention for transportation is more adaptive.  One can only be impressed by the vigor with which the Federal Aviation Administration and the National Transportation Safety Board hunt down the causes of accidents and amend their policies to prevent recurrences.  The regulation of pharmaceuticals is also an interesting sector to think about.  FDA oversees a post-marketing surveillance program to identify hazards that were not anticipated when it approved new drugs; however, recent headlines concerning Vioxx and other drugs raise doubts about the effectiveness of that attempt at planned adaptation.


� 5 USC, 553(e).  In the 104th Congress [1995], Senator Dole introduced S. 343, [later amended by Senators Hatch and Grassley] which sought to reinforce the post hoc petition process, especially for major rules, and provide deadlines within which agencies should examine the costs and benefits of the targeted rule.  Citizens also, of course, have a First Amendment right to petition the government.


� 5 USC, 555(e).


�  In 1979, the DC Circuit had held [Geller v. FCC, 610 F.2d 973 [DC Circuit, 1979]] that “an agency may be forced by a reviewing court to institute rulemaking proceedings if a significant factual predicate (emphasis in original) of a prior decision . . . has been removed.”  In 1985, the Supreme Court seemed to say that while court reversals of agencies’ decisions to deny petitions should occur “only in the rarest and most compelling of circumstances,” but specifically excluded rulemaking petitions from its ruling.  See Heckler v. Chaney, 470 US 821 (1985).


� See American Horse Protection Association, Inc. v. Lyng, 812 F. 2d 1 [D. C. Circuit, 1987], as discussed in Jeffrey S. Lubbers, Unpublished Presentation on Petitions for rulemaking, Animal Law “Conference, American University (April 17, 2004), copy on file with the author at American University.  In this case the USDA declined to revise an existing rule on the humane treatment of horses, despite the results of a study sponsored by USDA itself that concluded that the rule ignored a type of device that causes lesions and bleeding.  On appeal, the D. C. circuit found that USDA’s denial of the petition was arbitrary and capricious, and directed USDA to undertake new rulemaking on the matter.


� Executive Order 12291, February 17, 1981; 46 FR 13193.


� January 28, 1992: from � HYPERLINK "http://bushlibrary.tamu.edu/papers/1992/92012805.html" �http://bushlibrary.tamu.edu/papers/1992/92012805.html�.  Some agencies later told an ABA committee that the lack of time to conduct this sweeping review greatly undercut its value.


� Executive Order 12866, September 30, 1993.


� “Regulatory Reinvention Initiative,” a memorandum to heads of departments and agencies, March 4, 1995.


�President Clinton later reported that 16,000 pages of outdated rules were to be eliminated after regulators had reviewed 86,000 pages of their rules, and the Administration also announced that agencies planned to “reinvent about 40% of their rules to conform to a new regulatory spirit of trust and cooperation.”  [National Partnership for Reinventing Government, Reinvention Express, volume 1 number 11 (July 5, 1995).]  I have as yet been unable to locate the specifics details of final outcomes of these plans.


� Public Law 104-208, section 645(a)(4), 1996. Later, a bill co-sponsored by Senators Thompson [R-Tenn] and Levin [D-Mich], the Regulatory Improvement Act of 1997 [S.981], included a requirement that each agency establish an advisory committee every five years to oversee the review of existing rules.  The committees were to identify a list of rules that might be revised to substantially increase net benefits.  Each committee was to comprise a “balanced cross-section” of public and private interests affected by the agency program. 


� 103 PL 325, 108 Stat 2160 (September 1994), codified at 12 USC sec 4803(a).  The four agencies issued reports on their implementation efforts in September 1996 and August 1999, the latter under the title Joint Report: Update on Review of Regulations and Paperwork Reductions (August 5, 1999.


� See Senate Report 104-087 -- Department of Energy Risk Management Act of 1995.  The Congressional Budget Office estimated that compliance with the review requirements of S. 333 for all affected agencies “would probably range from $20 million to $40 million annually” 


� PART, it is claimed, is meant to build upon the long and complicated history of work under the Government Performance and Results Act on 1993 [PL 103-62], a bipartisan effort to focus attention on policy outcomes across the entire federal landscape.


� CPSC 2004 Budget and Performance Plan, March 2004, page 94.  It is not known at this point if OMB’s PART effort has recommended similar initiatives in other regulatory agencies.


� The preceding list of initiatives omits the Regulatory Flexibility Act of 1980 [5USCode section 601 ff], which calls for: “the review of all such agency rules existing on the effective date of this chapter within ten years  . . . and for the review of such rules adopted after the effective date of this chapter within ten years of the publication of such rules as the final rule.” [5 USC, 610(a)].  This requirement is a narrower one, and is restricted to the rule’s impact on small business, and does not call for a review of the rule’s overall effectiveness.


� California Code 11349.7.


� Virginia Executive Order 25 (1998).


� Report GAO/RCED 99-250, September 1999.


� That is, they fell below the federal cost threshold for the rules with highest impact– LM


� Ibid, page 3.


� Ibid, page 11.


� Weidenbaum, “Regulatory Process Reform from Ford to Clinton,” Regulation, vol. 20, no. 1.


�  As detailed below, two current programs that come closest to serving as counterexamples are the NHTSA evaluation program and the air standards program of EPA.


� These groups are called “stakeholders” in some circles.


� One might surmise that at this stage in a consultation, the answer might take the form “well, we don’t really like Proposal B, but we think we could live with it if you commit to taking a hard look later to seeing if it’s really hurting us, and we can be part of that later review.”  It seems manifest that such offers are either never made or never accepted.  One would like to fully understand why.


� Douple, Evan, “Biological Effects of Ionizing Radiation: The BEIR Studies and Reports,” received August 2004.


� � HYPERLINK "http://www.nhtsa.dot.gov/cars/rules/regrev/evaluate/index.html" �http://www.nhtsa.dot.gov/cars/rules/regrev/evaluate/index.html�, accessed August 27, 2004.
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� NHTSA report DOT HS 809 699, Evaluation Program Plan 2004 - 2007, January 2004, page iii.


� Ibid., page 37.
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� Ibid.


� XXXXX Clean Air Act Amendments of 1977 [XXXXX cite].  The 5-year cycles were required to be instituted in December 1980.  These amendments also specified the establishment and important role of the Clean Air Scientific Advisory Committee [CASAC], which operates under the Federal Advisory Committee Act as advisory to EPA in setting the standards.


� I am now beginning a paper on the workings of the NAAQS process, with focus on particulate matter regulation, that will investigate the sources of the most significant new knowledge and how and why it was developed.


� Federal Register, Volume 57, Number 246 (December 22, 1992), page 60725.


� Ibid., pages 60725-60728.
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� Federal Agency Reviews of Existing Regulations, American Bar Association Section of Administrative Law and Regulatory Practice, 1994, page 17.
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� American Bar Association, Section of Administrative Law and Regulatory Practice, Federal Agency Reviews of Existing Regulations, 1994, page 30 [no citation provided].
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� � HYPERLINK "http://www.fda.gov/oc/advisory/charter.html" �http://www.fda.gov/oc/advisory/charter.html�, accessed July 23, 2004.


�  Report OTA-ENV-635, September 1995 [GPO Stock # 052-003-01445-9].


� Ibid, page 9.
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� Ibid, page 11.


� Ibid, page 11.


� Ibid, page 72


� Ibid., page 13.


� Safe Drinking Water Act, section 1412(b)(9).


� National Primary Drinking Water Standards, Federal Register Volume 67, number 74, April 17, 2002, page 19030.


� Ibid., page 19032.


� Ibid, page 19030.  Four other contaminants, arsenic, radionuclides, disinfectants, and disinfectant by-products, had already been treated on a shorter schedule.
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