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· Began the civil nuclear agreement discussions two years ago this month. We have come such a long way and are within sight of the finish line. Getting there will permit us to realize the bold decision that President Bush and PM Singh took in Washington on July 18, 2005.

· At a time when we seem hobbled by difficulties, despite being so close to the finish, it is worth reminding ourselves of what our leaders set out to accomplish.

· President Bush and PM Singh embarked on this bold initiative for one fundamental reason: both wanted to abolish the most important US-Indian disagreement of the last thirty years in order to set the foundations for a new partnership that will be essential to both countries in this new century.

· To do so, both leaders committed themselves to finding a way forward to integrate India into the global nuclear regime without undermining what India believed was essential to its security.

· The July 18 agreement committed the United States to provide India with “the same benefits and advantages as other leading countries with advanced nuclear technology, such as the United States.” Further, we committed to “adjust U.S. laws and policies” to enable this objective.

· The Hyde Act blessed the President’s and the PM’s July 18 and March 2 understandings by permitting the United States to treat India in a way that no other non-NPT signatory is treated.

· Despite not being a signatory to the NPT, India is to be extended the main benefit enjoyed only by the P-5 states—India will enjoy the advantages of international civilian nuclear cooperation without having to give up its nuclear weaponry as a precondition for enjoying such access.

· This is a benefit that the Administration successfully argued ought to be conferred only to India and not to any other state. We defeated several attempts to construct criteria-based exceptions in the Congress in order to emphasize the importance of India as a singularity in the President’s policy.

· The President believes that India should be treated as the sole exception because of his conviction about the importance of US-India relations to both countries: We share common values, convergent interests, and strong ties between our peoples.

· This relationship matters, and will matter even more in the future, like few others.  We therefore owe it to both our countries to complete the single most important bilateral initiative undertaken by both our leaders in the last thirty years.

· I am here, on the Secretary’s express instructions, to complete the 123 agreement. We have made slower progress than we both would have liked. But I want to go back with a document that we can both present to our leaders as complete and which they can announce.

· Please rest assured that the U.S. intends to fulfill every single commitment it made on July 18 and March 2.  I believe that our efforts thus far in Congress, in the NSG, and in negotiating the 123, are strong examples of our commitment to this deal.

· We will continue to do what is necessary to finalize implementation of the agreement.  We will be India’s sherpa at the NSG in securing a favorable outcome; we will fight the vigorous debate that we expect in Congress when the agreement is submitted for approval; and we will work with our private sector to make sure that equipment and material is quickly exported to India as we envisioned.

· As you know, there are many in both of our countries who are vehemently against this deal.  However, by closely coordinating on our public messages and on interpretations of the nuances of the deal, I believe that we will be successful in overcoming them.

· In truth, we have no other choice.  An opportunity like this comes along only once in a lifetime. Let’s not miss it.

May 24, 2007

Summary of Deadlocked Issues in the 123 Negotiations

This summary is conceptual and does not chart language divergences in the 123 Agreement text. 

1. Byproduct material:  India balks at the notion that the US will require not just an accounting of separated byproduct material (tritium, neptunium) but also verification of the accounting.  India says it cannot accept verification or accounting on anything beyond IAEA safeguards, and since the US is not subject to such verification India must be treated equally under the terms of the July 18 Agreement. Having no verification measures would prevent the U.S. from substantiating the peaceful-use guarantee that must be applied to all such materials.

DOE has indicated that the U.S. may not need direct verification after all but that simple accounting to the IAEA might be sufficient. If that turns out to be the case, this issue may be resolved as this would be similar to the practice that the U.S. currently employs.

2.  ENR transfers:  India has inserted language to explicitly permit export of dual-use items for use in ENR facilities.  India maintains that “full civil nuclear cooperation” must include ENR cooperation. Shyam Saran has stated that “there is nothing in US law that prohibits transfer of dual-use items to third countries for reprocessing,” and this statement seems to sum up the Indian perception of US law.  US side says that the Hyde Act prohibits ENR transfers except for use in “safeguarded nuclear activities not related to enrichment or reprocessing.” In addition, the U.S. has long-standing policy to not export these items to any other country.  To date, our only exception has been select transfers to Australia, which were governed by a separate, non-123, agreement.

India also does not want the implied amendment process that the US has offered, which would allow transfer of “sensitive nuclear facilities, heavy water production facilities and major critical components of such facilities” pursuant to an agreement.  India wants to simply state in the Agreement that such transfers are allowed.  

India appears to want a face-saving measure that would allow it to claim the full civil nuclear cooperation has been achieved while still respecting the confines of U.S. law.  To that effect, the U.S. has offered to include a sentence stating that we do not provide ENR technology for anyone.

3. Fallback safeguards:  India agrees to an India-specific safeguards agreement with the IAEA for perpetual safeguards, but disagrees with the US that it must craft any further arrangements in the event the IAEA safeguards cannot / no longer apply.  India does not want to anticipate any contingency, however remote, that would concede the US right to inspect or access Indian facilities.  

The Indian proposal of May 1 attempted to resolve this dilemma by crafting an India-specific fallback  safeguards agreement as part of the frontline safeguards agreement.  After an India-IAEA meeting, however, in which ElBaradei advised India not to worry too much about fallback safeguards, the Indian team has now removed this proposal and states that an assertion that India’s facilities will remain under IAEA safeguards in perpetuity should be sufficient for US law.

India has outright rejected a proposal by the U.S. to quote the relevant statute in the 123 stating that India agrees to safeguards in perpetuity independent of the IAEA.  India has similarly rejected several other formulations that move away from mention of the words “fall-back” or “bilateral” safeguards.  Given this opposition, we are urging India to revert to its 1 May proposal.  If India does agree to that, the U.S. would necessarily have to work with both the IAEA and the Indian government to ensure that the provisions included in the safeguards agreement are sufficient for the purposes of U.S. law and the 123 agreement. 

4. “Immunization” of strategic fuel reserve:  We thought the fuel assurance statement resolved this concern, but now India fears that the required right of return clause in the 123 makes the assurance too precarious and therefore not an assurance at all.  They want a blanket assurance that under any circumstances, fresh fuel acquired from the US would be exempt from the right of return. U.S. law, however, does not allow us to agree to such an exemption and furthermore, such a condition was not agreed to 2 March 2006.  In fact, in the unlikely event that the U.S. were to invoke the right of return, the fresh fuel is the only material that we would request be returned.  To India, this nullifies any fuel security they would be build through the strategic reserve.

This issue has been raised repeatedly in higher-level conversations as a core requirement for India.  It is therefore related to but not sufficiently resolved by language fixes, however forward-leaning, in the right of return clause. 

To ease the sting of right of return, the U.S. has also offered to include language that specifies that, before invoking the right of return, the U.S. will consider the circumstances under which developments are occurring and also the effect that such a move would have on civilian power production and the welfare of the population.

5. Noninterference in strategic programs statement:  In London, both sides drafted ad ref language to the effect that the 123 Agreement should be implemented in such a way as to not hinder strategic programs.  Unclear whether this agreed language will stick.  Unfortunately, India is insisting upon the inclusion of a clause that John Rood has repeatedly said he cannot accept:  

12.2.d:  The provisions of this Agreement shall not be used to: … [d) hinder or otherwise interfere in any manner in the activities of either Party involving source or special nuclear materials and having direct significance for the manufacture or acquisition of nuclear explosive devices.]

The important principle for the U.S. is to not make any blanket statements that would tie the hands of the Administration in opposing India’s nuclear weapons program outside of the Agreement, something which is still currently U.S, policy. India rejects this position, however, because of the July 18 agreement that “India would acquire the same benefits and advantages as other leading countries with advanced nuclear technology.”
6. Reprocessing:   India wants programmatic consent rights for reprocessing and says it is necessary for the Indian nuclear program.  US is willing to include a clause to discuss consent rights, but not programmatic consent—particularly as including programmatic consent would cause problems on the Hill and is counter to the traditional U.S. policy. 

This has become the single biggest issue in the 123 agreement.  The Indian are counting on reprocessing to build a robust nuclear power generation program that is based on both a completely closed nuclear fuel cycle as well as their planned three-stage thorium-based cycle. Without reprocessing, it is doubtful that this could be accomplished. In addition, India would like to use reprocessing to help off-set the shortages in fuel caused by a limited access to uranium.

The DAE has convinced the MEA and the PMO that a 123 agreement without programmatic consent would undermine India’s own domestic nuclear program and is thus a necessity.  The government in turn has tried to use this issue to play countries off of each other in an attempt to secure programmatic consent (i.e. telling us that American firms will be disadvantaged because other countries are willing to give them consent). In resisting the inclusion of reprocessing consent, the U.S. would now like to secure a level-playing field for American firms on future consideration of Indian nuclear contracts.

Complicating the situation, the Indians have told us (and others) repeatedly that without programmatic consent they would be willing to walk away from the entire deal.

7. Sequencing:   Under the Hyde Act, US needs India to complete “all legal steps required” on its safeguards agreement, meaning securing the IAEA board of governors approval, and submit the text of that agreement to the US to accompany the 123 text for submission to the Hill.  India is now saying that all it needs to do is “freeze” the text with IAEA staff, and will not necessarily submit the text of its agreement for US review. India now says it will not submit its text to the IAEA for approval until after the 123 and the NSG decisions are complete.  India is now also saying that if the US told Congress it would get to review the safeguards agreement, that’s our problem. 

The U.S. has explained to the Indian side repeatedly that securing Board approval would not be any more “final” than freezing the text.  However, India would like to reserve the right to make changes to the agreement should the Congressional or NSG decision not be exactly to its liking.  In that sense, Board approval is too “final” for India because no changes would then be allowed.

In addition, India’s reluctance to show the agreement to the U.S. or to the NSG beforehand stems from the desire to avoid the perception that the U.S. (or any other country) has a “veto” over their safeguards agreement. They would like to negotiate this with only the IAEA and not with “45 other countries.”  Numerous explanations to the contrary have thus far fallen on deaf ears.

8. Domestic law versus International Law:  US side continues to object to language stating that domestic law does not trump international law in the implementation of a treaty commitment.  India keeps insisting on the language. The U.S. does not disagree with the principle but believes such a provision will unnecessarily inflame Congress.

The Indians are insisting on this provision because they believe it will provide some certainty and commitment to a long-term nuclear relationship, as well as shielding them from the vagaries of the U.S. Congress.  To help allay these concerns, the U.S. has offered language stating that the U.S. would like to build a long-term relationship with India and that we are committed to it.  However, this appears not to be sufficient for India.  The U.S. must also consider that, with the inclusion of this provision, India would have much more leeway to declare the U.S. in breach of the agreement if we were forced to cease cooperation due to U.S. law.
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