Day 1:

Jaishankar opened by saying: we need to tackle the big issues and let the smaller brackets follow; need to use all available flexibility now to achieve agreement; problem has been US trying to fit India into the NNWS box

Stratford responded that we felt May 1 meeting made great progress, albeit ad ref.  US draft of May 11 built upon this progress and proposed solutions to small brackets accordingly.  But the US can work from India’s May 14 draft, which reflects both sides.  This should be the LAST technical meeting.  The US must conform to the AEA and the Hyde Act.

Jaishankar said that Rice in meeting with [Menon?] said the US would only seek compliance with its law and would be flexible elsewhere.  He wanted a better understanding of what the law requires.  He said the PM also heard from Bush and Rice that where it’s not a question of law, we are not restricted.

By-Product Material

Jaishankar said needed to mention preclusion of safeguards in the definition.

Stratford said need for accounting arose both in reprocessing of US-committed spent fuel and in detritification of heavy water from a reactor burning US-committed fuel.

Verma asked whether this would be the first time the US for accounting of by-product material in a 123 agreement.

Stratford replied that there was never a need before because other agreements did not involve heavy-water reactors.  Also, the IAEA is focusing on by-product material more now.

Jaishankar asked why peaceful use guarantee was not enough.

Stratford said Congress will insist that we know where US-committed tritium is.

Jaishankar reiterated the Indian position that it would offer only peaceful use assurances.  He cited a July 17 conversation between the Ambassador and Rice/Burns in which Rice said (referring to Watts-Barr), “if we can withdraw tritium from civil reactors, we can’t complain if India does.”

Dooley noted that we gave no peaceful-use assurances on tritium from Watts-Barr and hence no country provides assistance to that reactor.

Verma said India could accept no verification or accounting, but asked whether peaceful use assurances and disclosure of disposition of the by-product would suffice.

Stratford said probably not, but US is willing to kick the issue down the road on by-product material.

Grover asked whether the US would need tracking of tritium to be worked out before supplying fuel.  When Stratford replied yes, because DOE is looking at the issue of detritification, Grover charged that this was a change to paragraph 15 of the Separation Plan – an additional condition to supply of fuel beyond safeguards.

Stratford noted that NRC licenses tend to have detailed conditions, not just reliance on safeguards.

Jaishankar said the US asked only for peaceful use assurances on by-product material, then when India agreed, US asked for more.

Stratford said we have always been clear on need for some accounting of separated by-product material, though we have only recently learned of the complication of detritification.  He also noted that the problem might not arise in reprocessing if the neptunium disappears in the safeguarded Pu stream and the polonium is left un-separated with the fission products.

Verma reiterated that there could be no verification of any kind other than IAEA.

Full Civil Nuclear Cooperation

Jaishankar focused on which aspects of the US position on ENR were law and which were policy.

Stratford noted that AEA would allow for transfer of ENR (including SNT outside an agreement), but Hyde Act prohibits except in connection with the 2 exceptions.

Jaishankar said negative provision is too politically damaging, moreover US language does not go as far as Hyde Act allows.

Stratford noted that we could allow for the two exceptions in the Hyde Act, but would have to scrub the entire agreement to build in assurances regarding any SNT transferred in connection with those 2 exceptions, as required by AEA section 123(a)(9).

Jaishankar pressed that the dual-use language was more restrictive than the Hyde Act.

Verma explained that the GOI needs to represent the agreement domestically as having opened up all technology to India.  Need appearance that India is “eligible” for all forms of cooperation.  If not, the question will be “what have we opened up with the US?”  He also pressed the issue of whether dual-use transfers for ENR uses was prohibited by the Hyde Act.

Stratford said we could live with dual-use items for reactors, even if the dual-use items have potential ENR applications, but not for ENR facilities.  Commerce would not approve a dual-use export to an ENR facility.

Jaishankar said India needs three things:  more positive language; an indication that trigger-list exports could be contemplated within the Hyde Act; and no restriction on dual-use items.

Dooley reminded the GOI that including the possibility of SNT “contaminates” all the other assurances – right of return, safeguards, etc.

Jaishankar offered to work on language.

Fallback Safeguards

Jaishankar said that consultations with the IAEA confirmed that nothing in the safeguards agreement would detract from safeguards in perpetuity, so the Indian language regarding perpetuity should be enough for the US.

Stratford noted that we have explained our legal requirement before.  He explained the US proposal, but noted that we could live with India’s May 1 proposal.

Jaishankar said GOI did not change its position on the May 1 proposal, but rather its consultations with the IAEA led to a modification of its view.  He reiterated that “any hint” of anyone other than the IAEA and India determining safeguards was unacceptable.  He said the US hypothetical of the IAEA ceases to exist was less probable than the US trying to leave room in this provision for bilateral safeguards.

Verma continued to stress that India’s proposal meets the requirements of US law, that the GOI has studied the issue extensively with others, and that this is another example of the US trying to put India in the NNWS box.  He said fallback safeguards were introduced when the IAEA was not as strong as today and there is no longer a need for them.

Stratford noted that the NSG added a fallback safeguards provision into the guidelines in 2006, which hardly indicates a universal view that they are no longer needed.

[Jai’s Colleague?] asked how the US could not include safeguards in the China agreement when 123(a)(1) did not differentiate between NWSs and NNWSs.

Dooley noted that 123(a)(1) requires that safeguards “as set forth in the agreement” must remain in perpetuity.  In the case of China, the safeguards were a null set because not required by the NPT.  Not the same with India.

Jaishankar said India would offer only “perpetuity.”

Dooley asked whether Jaishankar’s earlier statement regarding safeguards in perpetuity meant that IAEA safeguards won’t be removed if fuel supply ends.

Verma replied that if the US has no reason to change its position on fuel supply, India will have no reason to withdraw from safeguards.

Jaishankar said that if the US stops fuel supply capriciously, it cannot expect India to continue with its obligations.  He said the US went public without consulting India on the issue of safeguards in perpetuity, and although India did not like it, India went along.  He said you cannot build an agreement on the premise that the US can stop fulfilling its promise and yet India has to continue fulfilling its promise.

Dooley discussed the distinction between US-supplied reactors and indigenous reactors.  He noted that safeguards cannot be contingent on fuel supply for the former.

Jaishankar said that then the US is walking away from article 5bis [fuel assurances].  He said India does NOT distinguish between indigenous reactors and US-supplied reactors.

Verma said India did not want to give safeguards in perpetuity in the Separation Plan, but did so in return for fuel supply commitments.  He also said India expected the US to support what India seeks in its safeguards agreement because it committed to do so in the Separation Plan.

On  sequencing, Jaishankar said the most India could do was freeze the draft.  He said Saran was clear with Burns that this was the most India could do.

Verma said the US had never raised the idea of the NSG seeing the safeguards agreement.  India understood that there was an issue with Congress that “would have to be discussed.”

When asked directly whether Congress could see a frozen text, Jaishankar spoke for a time without answering the question.  Verma said that after the text was frozen, it would be open to discussion how to share that text with the US and subsequently with the US Congress.

Verma later asked whether the US could somehow specify the situations in which fallback safeguards might apply, noting that the provision is too “open-ended.”

Stratford said we could give illustrative examples but could not limit the right itself.

Right of Return

Jaishankar said that India needed to work out logically how article 14 would unfold, that he was under instructions to get this explanation, that drafting language might be for later with Burns.  Jaishankar understood the steps to be:  notice of termination with reasons and a timeframe; consultations to address the reasons given for termination; if consultations unsuccessful in resolving the situation, cessation of cooperation would result, which raises the need to “immunize” the strategic reserve; then alternative arrangements to keep the business running and to meet third party commitments.

Stratford answered that we cannot guarantee the strategic reserve and that Washington confirmed that it never understood this concept to insulate India from the consequences of its own actions.

Jaishankar said the Indian moratorium pledge was in the context of “the same responsibilities and practices,” which means it was contingent on others maintaining their moratoriums.  He said the strategic reserve does not serve its purpose if the US has a right of return affecting the strategic reserve.

Stratford said that as a legal matter we could not immunize the strategic reserve.  If India tested in response to Chinese or Pakistan tests, it’s conceivable US would not exercise the right of return against the strategic reserve.  He noted that we might be able to use language similar to the EURATOM agreement regarding decisions being made at the highest levels, etc. [in EURATOM this was in the context of revoking programmatic consent].

Jaishankar said we could deal with the triggering issue (detonation) by not describing it.  But the issue is to immunize the US component of the strategic reserve.  He said they could look at the “layered approach” as reflected in the May 14 draft and the EURATOM provision.

Highsmith noted that a timeframe (such as the one-year notice period for the standard termination clause) would be problematic with the right of return.

Verma noted that, if we collapsed the “hostile” and “non-hostile” termination clauses, a consultation period could apply in both cases, but cooperation could end earlier than the legal termination at the end of one year.

Stratford suggested language such as “special consideration would be given in exercising the right of return with regard to items used in civil programs that would adversely affect civilian populations.”

Jaishankar said he needed a step to account for whether India is not the first to test.

Reprocessing

Jaishankar asked why elaborate agreement would be needed to deal with programmatic consent.

Stratford replied that we would need to know what facilities were involved, what conditions would apply, where Pu would be stored, what physical protection arrangements for the Pu, what future uses were intended for the Pu, etc.  He reiterated that the political judgment in Washington is that Congress won’t approve an agreement with programmatic consent – Burns was told so by Lantos, et al.  Dooley noted that the standard is “timely notice of diversion,” so we need information on India’s plans that would allow us to make that difficult assessment.

Grover noted that the 123 agreement already has standards for safeguards and physical protection.

Dooley noted that this had never been sufficient for Pu.  He recounted how we had actually visited relevant facilities as part of “consultations” on programmatic consent with Japan and EURATOM.

Stratford noted that IAEA safeguards on Prefre were from 25 years ago and the IAEA has made many changes since then.

Verma asked whether reprocessing could proceed based on old Prefre safeguards while more modern safeguards arrangements were being worked out.

Stratford said no, he doubted whether 25-year-old safeguards arrangements would suffice.

There was an exchange about whether it was understood by both sides that reprocessing was part of the deal.  Verma noted that programmatic consent was not legally precluded.

Grover asked about whether a new reprocessing facility would work?

Stratford said safeguards people would be happier with a new facility designed for modern safeguards.  Dooley noted that focusing on a future facility would bring in the need for Japan-type specification of detailed safeguards concepts. 

Interference in Strategic Programs

Jaishankar said we seemed close, then moved farther apart.  He said this provision has considerable political value and urged a return to the Cape Town language.

Stratford noted that senior officials in Washington felt that “intention” went too far.

Jaishankar said US proposal does not meet the Indian concern, which was prompted by Hyde Act language.

Day 2:

Reprocessing

Stratford recounted the history of reprocessing attitudes in the US and noted that the US recognizes India’s desire to reprocess – as we plan to do with new UREX-Plus technology – but (1) highest levels in US have determined that programmatic consent would not get past Congress and (2) we don’t have time to work out the detailed arrangements.

Jaishankar said the GOI was equally clear that the deal could not be sold in India with reprocessing left open-ended – a view shared by supporters of the deal as well as others.  He said it would not sell to leave the issue for “down the road.”

Grover noted that India plans to rely on fast reactors, the first expected to achieve criticality in 2011 and four more to follow.  So US need not worry that Pu would pile up.  Plans for the next generation [breeders?] are under way.  So India needs additional reprocessing capability and articulated that need starting June 2006.

Verma asked whether, if the issue were sorted out at the political level, the US would be prepared “shortly” to enter into discussions on conditions of consent, because India would want to settle the conditions now, looking to the EURATOM model, which lacks all the detail of the Japan model.

Stratford noted that the US language says we would be ready to begin discussions after the agreement entered into force.

Verma suggested that we agree on principles now and leave details for later, like the EURATOM side letter [he cited para. 7 of the Agreed Minute to the EURATOM agreement]. 

Stratford noted that the EURATOM facilities had been well-known for a long time through exchanges, information sharing, etc.  We don’t know all that about Prefre.  India would have to consent to joint discussions of safeguards with the IAEA.  The process takes time.

Grover asked whether the IAEA’s say-so on safeguards was not sufficient.

Stratford said yes, it was not sufficient.

Verma said the US trusts the IAEA regarding EURATOM but not regarding India.

Stratford said no, we knew what EURATOM was doing so we did not have to trust the IAEA.  With Japan, we didn’t know and hence required standards for safeguards.  Same with India.

Dooley noted that the judgment of “timely warning of diversion” is not based on safeguards alone.  We considered political factors, such as whether the country was under the US nuclear umbrella and therefore did not need weapons.  He also noted that even with EURATOM and Japan, programmatic consent can be rescinded based on certain criteria, including detonation.

Verma asked whether under the US language India could reprocess under current safeguards arrangements.

Dooley replied that the reference to “interim” in our language meant case-by-case consent while long-term consent was being worked out.

Verma confirmed that India will not want to buy US fuel without knowing the outcome on reprocessing consent.  He asked whether case-by-case could be granted based on current safeguards.

Dooley answered that the standard for decision – timely warning – would be the same for case-by-case.

Verma complained that the US says it needs more information to evaluate reprocessing consent but can’t say what that information is (a theme he would return to throughout the day).

Dooley said US side did not include safeguards experts.  US would need such things as the facility attachments, facility histories, intended use of the Pu, material unaccounted for histories, but we could not give a comprehensive set of questions for India to answer.

Verma said India needs programmatic consent with the details worked out now, not later.  He said he was exploring other ideas just in case.  Jaishankar agreed that India must confirm US intentions before concluding the 123 agreement.

Full Civil Nuclear Cooperation

India tabled new language.

Stratford responded that we are not prepared to say in 2.2(d) that full fuel cycle transfers are contemplated.  The Hyde Act prohibits such transfers, so we cannot appear to say they’re okay.  We are prepared to use a positive formulation only with reference to an amendment to the agreement being needed, as this would give Congress an opportunity to review.  Also we cannot agree to dual-use exports to ENR facilities.

Verma said the Indian language was not intended to give consent to ENR transfers now, but to leave it open for later decision “by mutual consent” at the time of any reactor supply.  The US could say “no” at that time.

Stratford reiterated that we provide for it subject to an amendment, but the USG has said to Congress in QFRs and to our allies that we will not transfer ENR.  India language says ENR transfers will be permitted by mutual consent, which is contrary to US stated intent and the Hyde Act restrictions.

Verma argued that the Indian language requiring later “mutual consent” was a major concession and gave the US more leeway than Stratford acknowledged.  He said it was essentially the same as the US language requiring amendment.

Stratford agreed to take the proposal back, but doubted it would be accepted because of our public statements.  Indian language seems to foretell ENR transfers; US is only prepared to speak positively of ENR transfers with language requiring amendment.  Also the dual-use language is problematic because US policy is NOT to support ENR facilities.

By-Product Material

Jaishankar asked how the issue of by-product accounting would come up.

Stratford said that if India planned to separate Np, Am, or Polonium by reprocessing, the US would want to know how much was separated and its intended use.  For heavy-water reactors, DOE would want to know how much was separated in detritification and its intended use.

Jaishankar asked if it would be part of the licensing process.  Stratford said yes.  Jaishankar said US should only need peaceful use assurances and “some sense of disposition,” why need more?

Dooley said details might be included in the administrative arrangement.  Also said we would need to know how much in order to exercise our rights (e.g., right of return).  [NH Note:  no right of return for produced by-product material, right?]

Jaishankar said there was a danger of a marked shift of the goalposts in that the US had obtained GOI concession to address by-product based on assurances that US needed only peaceful use.  Verma said it’s “yet another case” of the US saying it needs more than what’s in the agreement without specifying what it will need.  Also true of reprocessing consent.  GOI insists on sorting these things out before signing agreement.

Stratford said we could go back to DOE and ask what they would need and why.  What if DOE says it needs to know how much has been separated?

Jaishankar said verification and [even] accounting was unacceptable.  Verma said they need to know the questions before they give any answers.

Fallback Safeguards

Jaishankar said both IAEA and GOI believed that INFCIRC/66 agreement was adequate.  He asked who would judge whether IAEA safeguards were being applied and questioned how the US could be in a better position than the IAEA to judge.

Stratford said fallback safeguards were a legal requirement and that the decision whether IAEA safeguards were being applied would be between the US and India.

Verma reiterated the concern that the fallback safeguards provision was open-ended, maintaining that IAEA safeguards were sufficient and it’s up to the IAEA to decide what is needed.  He asked whether the issue could be addressed by circumscribing or limiting the circumstances for fallback safeguards.

Stratford replied that we could include language suggesting that the situations would “include the following” without being comprehensive.  Dooley noted that we did something similar in the Japan agreement.

Verma said GOI did not want examples and complained that the US provision goes beyond what’s required by the NSG.

Highsmith asked whether the GOI would agree to the NSG provision if required by other countries.  Verma said the GOI had not gotten to that stage.

Stratford noted that we never cede completely to the IAEA the judgment whether our cooperation is being used properly.  Verma replied that the IAEA provides for procedures to question the application of safeguards if the US has questions.

Right of Return

Based on the better understanding of the steps involved with the Right of return, Jaishankar asked whether we could say that the Right of return would be “without prejudice to article 5bis.”

Stratford said we can’t phrase the Right of return in a way that suggests 5bis immunizes the strategic reserve, which this language would.  We could say that we would take certain things into account, e.g.: “in light of the importance of operating nuclear reactors to the wellbeing of the civilian population . . .” – something with a health and safety focus rather than an economic focus.

Jaishankar asked again whether it could be linked to 5bis.

Stratford suggested something similar to the safeguards linkage: “Taking into account article 5bis, the parties shall give special consideration to the importance of continued nuclear power generation to the well-being of the civilian population.”

Jaishankar said India wanted to go further.  The Separation Plan gave India confidence that the Strategic Reserve would meet its needs, but the Right of return undermines that confidence.  His instructions are to immunize the strategic reserve.

Stratford noted that the US had a different understanding of the intent behind the Separation Plan language.

Verma asked that the two sides explore the EURATOM precedent of making clear that any such decision would not be taken lightly, trying to find some light between the US right to impose sanctions and the timing of the sanctions.  He asked whether it would be possible to consult first.

Stratford said that if India tests “for any reason” – whether in response to a US or China test or on its own initiative – the NRC would immediately suspend licenses and direct Customs to stop exports (required by section 129).  The President could consider whether to waive the cutoff in section 129, but the waiver would not be effective until the end of a congressional review period.  If the President made the determination without an immediate decision to waive, licenses would probably be terminated, not just suspended.  The USG would also have to decide, pursuant to the 123 agreement, whether to terminate the agreement or exercise the right of return, which would follow the procedures set out in the relevant paragraphs of the agreement (e.g., consultations, compensation).  If the GOI dragged this process out, the US would view it as being in breach of the agreement.

Verma asked whether there was a requirement to freeze Indian access to fuel that had already been supplied while the right of return issue was worked out.

Stratford said he did not know whether we would ask for that, but we were not legally required to.

Interference in Strategic Program

Verma said the US approach was completely contrary to the July 2005 agreement.

According to Jaishankar, the US said it would be “neutral” towards India’s weapons program.  He wondered how to find common ground.  He noted that he was uncomfortable with both sides’ use of the term “strategic program,” which his treaty experts said had no precedent in Indian usage and therefore if used should be defined in the agreement. 

Stratford explored the idea of substituting “unsafeguarded nuclear activities” for “strategic program.”

Verma suggested focusing the second sentence on “implementation,” for example:  “This agreement shall not be implemented so as to hinder or otherwise interfere with any other activities . . .”

Dooley noted that we would have to consider such language, as it also implied no hindrance or interference in other countries’ cooperation with India.

Verma said they could take back to Delhi the possibility of deleting 12(2)(d) if they got both “implementation” and “unsafeguarded nuclear activities.”  However, he added that 12(2)(d) was viewed as very important in Delhi and he was not at all sure Delhi would go along with its deletion.  Grover underscored several times the importance of keeping 12(2)(d).

Both sides discussed shortening the US sentence and retaining it as a third sentence in 2(4), possibly even moving it up to be the first sentence in the subsection.

Highsmith noted that there could be a substantive problem with “implementation” because we don’t plan to mention “detonation” explicitly.  The concern is that 2(4) might then be read to preclude termination or Right of return in the event of detonation because that would result in hindrance/interference in India’s unsafeguarded activities.  This problem would not exist if “detonation” were an explicit ground for termination/Right of return.  This is why the US texts have focused on the intent/purpose of the agreement, not “implementation.”

International Law versus Domestic Law

Jaishankar asked again whether this could be included.

Stratford said it would be a red flag.  Also it suggests we won’t “cite” domestic law as the reason for noncompliance, and in fact we would in that situation.

Summing Up

By-Product Material:  Jaishankar said the US would provide a description of what DOE needs; the GOI position is that it cannot countenance verification or accounting; the US position is that peaceful use assurances were not enough.  Stratford concurred in this summary.

Full Civil Nuclear Cooperation:  Jaishankar noted the new language offered by India for section 5.1, recognized that it was not enthusiastically received by the US side, and stressed that India needs a more “positive projection” regarding ENR transfers.  Stratford said senior US officials did not envisage ENR as part of the deal, and the Hyde Act prohibits ENR transfers, so we cannot have language saying it’s okay subject to mutual consent; our approach provides for congressional review, which is necessary to have forward-leaning language.  Also, the US will not authorize transfer of dual-use items for ENR uses.

Reprocessing:  Jaishankar noted US view that programmatic consent poses political difficulties and timeline problems, but said GOI must have reprocessing (due to its fast reactor plans) and a promise of future consideration will not suffice.  He asked whether the US could immediately begin discussions on safeguardability of reprocessing and allow interim reprocessing under existing safeguards procedures.  Stratford said the US had to satisfy itself on safeguardability and timely warning (that is, not rely on the mere existence of IAEA safeguards); he explained again that the simple programmatic consent provisions in the EURATOM agreement would not work for India and that the complex approach in the Japan agreement would be more likely, given how little we know about the Indian reprocessing facilities.  He also reminded the Indian side that even programmatic consent for Japan and EURATOM is rescindable (Jaishankar asked for the US view whether it was legally required for programmatic consent to be rescindable).

Fallback Safeguards:  Jaishankar noted that the US side had confirmed that it needs some form of verification if the IAEA is not applying safeguards, that this was a legal requirement, but that the US was not “fixated” on bilateral safeguards.  He said the GOI could not contemplate any safeguards outside the India-IAEA safeguards agreement.  India would like to see the open-ended right to fallback safeguards “circumscribed,” and the US would get back with ideas on that.

Sequencing:  Jaishankar said India could freeze the text but not submit to the BOG.  India has not worked out how it would share the frozen text, and it’s the USG’s problem how to work that out with Congress.

Right of Return:  Jaishankar noted that the two sides had considered the merger of “hostile” and “non-hostile” termination provisions into one provision, with consultation.  The GOI insisted on immunity of the strategic reserve, whereas the US had asserted that this was not possible, but that perhaps steps could be built in along with “special consideration” of civilian nuclear power, maybe “taking into account article 5bis.”  The US had clarified that articles 123 and 129 are the operational provisions affecting termination and Right of return.  However, the GOI reserves its position that the Right of return is not acceptable.

Noninterference in Strategic Programs:  Jaishankar noted that there was new ad ref language for consideration by both sides, but also noted that deletion of article 12(2)(d) was particularly problematic for New Delhi.

International Law versus Domestic Law:  Jaishankar noted that the US side was concerned that this language would be misleading.  The GOI would like the USG to think about alternative language reflecting the same principle.

Jaishankar closed by saying the GOI would prepare a new consolidated text.  He said next steps should be left to senior officials, but anticipated further talks in June.  Stratford said he had no conflicts between Memorial Day and July 4 and was flexible on venue. 

