LAW AND ECONOMICS AS COMPETING FRAMEWORKS FOR ENVIRONMENTAL DECISION-MAKING: COST-BENEFIT APPROACHES OR THE PRECAUTIONARY PRINCIPLE?*  Nicholas A. Ashford
Whether taking a utilitarian approach that maximizes total welfare, ensuring that the (marginal) costs and (marginal) benefits are equal or commensurate, or seeking to protect certain beneficiaries with minimal considerations given to the costs of doing so in the face of scientific uncertainty, a regulatory agency responsible for protecting health, safety or the environment necessarily needs to answer whether, where, when, how and to what extent to intervene.
Answering these questions, in turn, requires asking (1) What are the criteria for deciding? (2) Who has the burden of persuasion? And (3) What strength of evidence (burden of proof) triggers a requirement for what action?

This framework can be approached either through so-called ‘rational choice theory’ using cost-benefit analysis or by using a precautionary approach based on justice and error avoidance.  Cost-benefit analysis uses a binary approach (go, no go) at each juncture of decision-making – whether, where, when, how, and to what extent to intervene, or alternatively seeks the largest welfare payoff at the end.  In contrast, the precautionary approach requires application of value judgments and consideration of justice and fairness at each juncture.

Reflecting an increasingly anti-regulatory posture on the part of the federal government, the undermining of protection is effectuated through: (1) requiring regulations to be based on an increased level of scientific evidence or justification; (2) allowing regulations to be delayed because of scientific uncertainty; (3) allowing a de minimus risk to remain unprotected or requiring a ‘significant risk’ to be present before acting; and (4) requiring that the benefits of regulating exceed, or justify, the imposition of costs.

The precautionary principle (or approach) has two distinct formulations:

1 Where there are possibilities of large or irreversible serious effects, scientific uncertainty

should not prevent protective actions from being taken.

2 Where there are possibilities of large or irreversible serious effects, action should be

taken, even if there is considerable scientific uncertainty.
As a decision-making tool, cost-benefit analysis offers several compelling advantages. It clarifies choices among alternatives by evaluating consequences systematically. It professes to foster an open and fair policy-making process by making explicit both objective estimates of costs and benefits, and the assumptions upon which those estimates are based. And by expressing all gains and losses in monetary terms, cost-benefit analysis permits the total impact of a policy to be summarized in a single financial figure of merit which can be compared to alternative courses of action.  Cost-effectiveness analysis relies on a benefit-to-cost ratio, rather than a net benefit calculus, but otherwise shares the other features of a cost-benefit approach. Both C-B and precautionary approaches begin by using an impact matrix to evaluate the consequences of a policy choice.
TABLE 1
Matrix of Policy Consequences for Different Actors
	Group
	Economic Effects
	Health/Safety Effects
	Environmental Effects

	Producers
	C$
	
	

	Workers
	C$
	BH/S
	

	Consumers
	C$
	BH/S
	

	Others
	C$
	BH/S
	BEnvironment


As with all complex questions, the devil is in the details – i.e., what enters into the cells, how the elements are expressed in monetary terms, how time is taken into account, how uncertainty about both risk and technological advance are addressed, and how equity is factored in.  Cost-benefit approaches are favored by neoclassical economists, some planners, and industry; precautionary approaches tend to be favored by environmental and public health professionals and advocates.  The tools each uses in their trade often influence the approach taken.































































* Excerpted from Environmental Law, Policy, and Economics: Reclaiming the Environmental Agenda, N.A. Ashford and C.C. Caldart, MIT Press, 2008.





