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‌ 
Less‌‌than‌‌two‌‌months‌‌before‌‌the‌‌2020‌‌general‌‌election,‌‌the‌‌Pennsylvania‌‌Supreme‌‌Court‌‌ruled‌‌                           
that‌‌election‌‌officials‌‌must‌‌reject‌‌mail-in‌‌ballots‌‌received‌‌without‌‌the‌‌“secrecy‌‌sleeve,”‌‌the‌‌inner‌‌                           
envelope‌ ‌that‌ ‌holds‌ ‌the‌‌ballot‌‌and‌‌protects‌‌the‌‌voter’s‌‌privacy‌‌while‌‌their‌‌personal‌‌identifying‌‌                           
information‌ ‌and‌ ‌signature‌ ‌is‌ ‌being‌ ‌examined.‌ ‌Philadelphia‌ ‌City‌ ‌Commissioner‌ ‌Lisa‌ ‌Deeley‌‌                     
warned‌ ‌that‌ ‌the‌ ‌state‌ ‌supreme‌ ‌court’s‌ ‌ruling‌ ‌could‌ ‌lead‌ ‌to‌ ‌the‌ ‌rejection‌ ‌of‌ ‌around‌ ‌100,000‌‌                             
additional‌ ‌absentee‌ ‌votes‌ ‌in‌ ‌the‌ ‌2020‌ ‌general‌ ‌election—a‌ ‌staggering‌ ‌number‌ ‌that‌ ‌could‌‌                       
potentially‌‌impact‌‌the‌‌outcome‌‌of‌‌the‌‌presidential‌‌election.‌‌Ultimately,‌‌perhaps‌‌due‌‌to‌‌greater‌‌                         
awareness‌ ‌brought‌ ‌to‌ ‌the‌ ‌issue‌ ‌by‌ ‌Deeley’s‌ ‌warning‌ ‌and‌ ‌public‌ ‌education‌ ‌campaigns,‌ ‌only‌‌                         
7,411‌ ‌absentee‌ ‌votes‌ ‌were‌ ‌rejected‌ ‌in‌ ‌Pennsylvania‌ ‌for‌ ‌any‌ ‌reason,‌ ‌including‌ ‌for‌ ‌lack‌ ‌of‌ ‌a‌‌                             
secrecy‌‌sleeve.‌‌The‌‌following‌‌analysis‌‌summarizes‌‌the‌‌secrecy‌‌sleeve‌‌rules‌‌in‌‌Pennsylvania‌‌and‌‌                         
16‌ ‌other‌ ‌states‌ ‌that‌ ‌used‌ ‌secrecy‌ ‌sleeves‌‌in‌‌the‌‌2020‌‌general‌‌election,‌‌as‌‌well‌‌as‌‌a‌‌few‌‌states‌‌                                   
that‌‌left‌‌the‌‌use‌‌of‌‌secrecy‌‌sleeves‌‌up‌‌to‌‌counties.‌‌It‌‌also‌‌examines‌‌the‌‌impact‌‌of‌‌those‌‌rules‌‌on‌‌                                     
ballot‌ ‌rejection‌ ‌rates‌ ‌in‌ ‌the‌ ‌2020‌ ‌general‌ ‌election.‌ ‌ 
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I. Introduction‌ ‌ 
‌ 

During‌ ‌the‌ ‌2020‌ ‌general‌ ‌election,‌ ‌at‌ ‌least‌ ‌17‌ ‌states‌ ‌provided‌ ‌absentee‌‌voters‌‌with‌‌a‌‌“secrecy‌‌                             
sleeve”‌ ‌in‌ ‌addition‌ ‌to‌ ‌an‌ ‌outer‌ ‌return‌ ‌envelope,‌ ‌voter‌ ‌instructions,‌ ‌and‌ ‌the‌ ‌ballot‌ ‌itself.‌ ‌A‌‌                             
secrecy‌ ‌sleeve,‌ ‌also‌‌referred‌‌to‌‌as‌‌an‌‌“inner‌‌envelope”‌‌or‌‌“privacy‌‌sleeve,”‌‌is‌‌a‌‌paper‌‌envelope‌‌                               
(or,‌‌in‌‌some‌‌cases,‌‌a‌‌folded‌‌piece‌‌of‌‌paper)‌‌within‌‌which‌‌voters‌‌place‌‌their‌‌absentee‌‌ballots.‌‌The‌‌                                 
voter‌‌puts‌‌the‌‌ballot‌‌into‌‌the‌‌secrecy‌‌sleeve‌‌and‌‌then‌‌places‌‌the‌‌secrecy‌‌sleeve‌‌inside‌‌an‌‌outer‌‌                                 
envelope,‌‌sometimes‌‌called‌‌the‌‌return‌‌envelope.‌‌The‌‌voter‌‌then‌‌seals‌‌the‌‌outer‌‌envelope,‌‌and‌‌                           
mails‌ ‌or‌ ‌delivers‌‌the‌‌ballot‌‌envelope‌‌to‌‌election‌‌officials.‌‌The‌‌intended‌‌purpose‌‌of‌‌the‌‌secrecy‌‌                             
sleeve‌ ‌is‌ ‌to‌ ‌protect‌ ‌a‌ ‌voter’s‌ ‌privacy‌ ‌by‌ ‌separating‌ ‌the‌ ‌ballot‌ ‌itself‌ ‌from‌ ‌a‌ ‌voter’s‌ ‌identifying‌‌                               
information.‌ ‌The‌ ‌voters‌ ‌identifying‌ ‌information‌ ‌and‌ ‌signature‌ ‌are‌ ‌sometimes‌ ‌required‌ ‌to‌ ‌be‌‌                       
written‌ ‌on‌ ‌the‌‌outside‌‌of‌‌the‌‌outer‌‌return‌‌envelope‌‌and‌‌sometimes‌‌required‌‌to‌‌be‌‌written‌‌on‌‌                               
the‌ ‌outside‌ ‌of‌ ‌the‌ ‌secrecy‌ ‌sleeve‌ ‌or‌ ‌on‌ ‌a‌ ‌separate‌ ‌certificate.‌‌ ‌  

‌ 
Through‌ ‌the‌ ‌years,‌‌some‌‌voters‌‌unfamiliar‌‌with‌‌the‌‌mail-in‌‌ballot‌‌process‌‌in‌‌their‌‌states‌‌place‌‌                             
their‌ ‌completed‌ ‌ballots‌ ‌directly‌ ‌inside‌ ‌the‌ ‌outer‌‌envelope,‌‌discarding‌‌the‌‌secrecy‌‌sleeve.‌‌How‌‌                         
election‌ ‌officials‌ ‌process‌ ‌these‌ ‌so-called‌ ‌“naked‌ ‌ballots”‌ ‌is‌ ‌governed‌ ‌by‌ ‌each‌ ‌state’s‌ ‌law‌ ‌and‌‌                           
varies‌‌from‌‌state‌‌to‌‌state.‌‌Of‌‌the‌‌17‌‌states‌‌that‌‌provided‌‌all‌‌voters‌‌with‌‌secrecy‌‌sleeves‌‌in‌‌2020,‌                                   
some‌ ‌of‌ ‌them—including‌ ‌Pennsylvania,‌ ‌Kentucky,‌ ‌New‌ ‌Hampshire,‌ ‌and‌ ‌Ohio—rejected‌ ‌the‌‌                   
naked‌ ‌ballots.‌ ‌The‌ ‌votes‌ ‌simply‌ ‌did‌ ‌not‌ ‌count.‌ ‌Other‌ ‌states—such‌ ‌as‌ ‌Florida,‌ ‌Georgia,‌ ‌and‌‌                           
Washington—counted‌ ‌the‌ ‌votes‌ ‌even‌ ‌if‌ ‌they‌ ‌were‌ ‌received‌ ‌without‌ ‌a‌ ‌secrecy‌ ‌sleeve.‌ ‌A‌ ‌few‌‌                           
states—such‌‌as‌‌Michigan‌‌and‌‌Oregon—left‌‌the‌‌decision‌‌up‌‌to‌‌individual‌‌counties‌‌as‌‌to‌‌whether‌‌                           
to‌ ‌use‌ ‌secrecy‌ ‌sleeves.‌ ‌This‌ ‌memo‌ ‌outlines‌ ‌the‌ ‌various‌ ‌secrecy‌ ‌sleeve‌ ‌rules‌ ‌and‌ ‌procedures‌‌                           
implemented‌ ‌in‌ ‌each‌ ‌state‌ ‌that‌ ‌used‌ ‌them‌ ‌during‌ ‌the‌ ‌2020‌ ‌general‌ ‌election,‌ ‌and‌ ‌it‌‌assesses‌‌                             
how‌ ‌such‌ ‌rules‌ ‌impacted‌ ‌the‌ ‌vote‌ ‌in‌ ‌each‌ ‌such‌ ‌state.‌‌ ‌  

‌ 

II. Pennsylvania’s‌ ‌Secrecy‌ ‌Sleeve‌ ‌Requirement‌‌ ‌  
‌ 

In‌ ‌the‌ ‌June‌ ‌primary‌ ‌election,‌ ‌‌most‌ ‌counties‌ ‌in‌ ‌Pennsylvania,‌ ‌including‌ ‌Philadelphia,‌ ‌did‌ ‌‌not‌‌                         
reject‌ ‌naked‌ ‌ballots.‌ ‌According‌ ‌to‌ ‌‌one‌ ‌estimate‌,‌‌rejecting‌‌naked‌‌ballots‌‌statewide‌‌would‌‌have‌‌                         
amounted‌‌to‌‌over‌‌11,000‌‌fewer‌‌votes‌‌being‌‌counted‌‌in‌‌the‌‌primary‌‌election—more‌‌than‌‌6%‌‌of‌‌                             
all‌ ‌absentee‌ ‌votes.‌ ‌The‌ ‌Pennsylvania‌ ‌Supreme‌ ‌Court‌ ‌‌ruled‌ ‌on‌ ‌September‌ ‌17,‌ ‌2020,‌ ‌that‌‌                         
absentee‌ ‌ballots‌ ‌returned‌ ‌without‌ ‌secrecy‌ ‌envelopes‌ ‌would‌ ‌be‌ ‌rejected‌ ‌and,‌ ‌therefore,‌ ‌not‌‌                       
counted‌ ‌in‌ ‌the‌ ‌November‌ ‌election.‌‌ ‌  

‌ 
Four‌ ‌days‌‌later,‌‌on‌‌September‌‌21,‌‌Philadelphia‌‌City‌‌Commissioner‌‌Lisa‌‌M.‌‌Deeley‌‌sent‌‌a‌‌‌letter‌‌                             
to‌ ‌the‌ ‌state‌ ‌legislature,‌ ‌urging‌ ‌it‌ ‌to‌ ‌take‌ ‌immediate‌ ‌action‌ ‌in‌ ‌response‌ ‌to‌ ‌the‌ ‌court‌ ‌decision.‌‌                               
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Describing‌ ‌the‌ ‌secrecy‌ ‌envelope‌ ‌requirement‌ ‌as‌ ‌a‌ ‌“vestige‌ ‌of‌ ‌the‌ ‌past”‌ ‌that‌ ‌served‌ ‌only‌ ‌to‌‌                             
“disenfranchise‌ ‌well‌ ‌intentioned‌ ‌Pennsylvania‌ ‌voters,”‌ ‌Deeley‌ ‌noted‌ ‌that‌ ‌secrecy‌ ‌sleeves‌ ‌had‌‌                     
lost‌ ‌relevance‌ ‌over‌ ‌time.‌ ‌In‌ ‌a‌ ‌previous‌ ‌era,‌ ‌secrecy‌ ‌sleeves‌ ‌protected‌ ‌the‌ ‌identifying‌‌                         
information‌‌of‌‌voters‌‌because‌‌absentee‌‌ballots‌‌were‌‌counted‌‌in‌‌public‌‌view‌‌at‌‌individual‌‌polling‌‌                           
locations.‌ ‌Today,‌ ‌however,‌ ‌absentee‌ ‌ballots‌ ‌are‌ ‌counted‌ ‌at‌ ‌a‌ ‌central‌ ‌location‌ ‌and‌ ‌through‌ ‌a‌‌                           
speedy‌ ‌“industrialized‌ ‌process,”‌ ‌Deeley‌ ‌explained,‌ ‌so‌ ‌the‌ ‌primary‌ ‌purpose‌ ‌of‌ ‌their‌ ‌use‌ ‌has‌‌                         
disappeared.‌‌ ‌  

‌ 

The‌ ‌envelope‌ ‌marked‌ ‌only‌ ‌“Official‌ ‌Election‌ ‌Ballot”‌ ‌is‌ ‌Pennsylvania’s‌ ‌secrecy‌ ‌envelope,‌ ‌and‌ ‌the‌ ‌“Business‌ ‌Reply‌‌ 
Mail”‌ ‌is‌ ‌the‌ ‌outer‌ ‌envelope.‌ ‌Ballots‌ ‌were‌ ‌required‌ ‌to‌ ‌be‌ ‌enclosed‌ ‌within‌ ‌both‌ ‌to‌ ‌be‌ ‌counted‌ ‌ 

 ‌in‌ ‌the‌ ‌2020‌ ‌general‌ ‌election.‌ ‌ 

‌ 
In‌‌addition,‌‌Deeley‌‌wrote‌‌that‌‌removing‌‌the‌‌secrecy‌‌sleeve‌‌requirement‌‌would‌‌save‌‌thousands‌‌                         
of‌ ‌dollars‌ ‌per‌ ‌year‌ ‌and‌ ‌speed‌ ‌up‌ ‌the‌ ‌counting‌ ‌process.‌ ‌Without‌ ‌any‌ ‌secrecy‌ ‌envelopes,‌ ‌for‌‌                             
example,‌ ‌absentee‌ ‌votes‌‌could‌‌be‌‌removed‌‌from‌‌envelopes‌‌at‌‌24,000‌‌ballots‌‌an‌‌hour‌‌(double‌‌                           
the‌‌current‌‌rate)‌‌and‌‌scanned‌‌at‌‌32,000‌‌ballots‌‌an‌‌hour.‌‌At‌‌that‌‌speed,‌‌Deeley‌‌wrote,‌‌“there‌‌is‌‌                                 
no‌‌opportunity‌‌to‌‌stop,‌‌or‌‌even‌‌slow‌‌down,‌‌and‌‌identify‌‌how‌‌an‌‌individual‌‌voted—anonymity‌‌is‌‌                             
maintained.”‌‌ ‌  

‌ 
Deeley‌ ‌estimated‌ ‌that,‌ ‌if‌ ‌the‌ ‌Pennsylvania‌ ‌Supreme‌ ‌Court‌ ‌decision‌ ‌were‌ ‌to‌ ‌stand‌ ‌and‌ ‌all‌‌                           
absentee‌ ‌ballots‌ ‌arriving‌ ‌without‌ ‌sleeves‌ ‌were‌ ‌rejected,‌ ‌over‌ ‌100,000‌ ‌ballots‌ ‌in‌ ‌Pennsylvania‌‌                       
could‌ ‌be‌ ‌thrown‌ ‌out‌ ‌during‌ ‌the‌ ‌2020‌ ‌general‌ ‌election,‌ ‌based‌ ‌on‌ ‌estimates‌ ‌from‌ ‌previous‌‌                           
elections‌‌and‌‌the‌‌massive‌‌increase‌‌in‌‌first-time‌‌absentee‌‌voters‌‌expected‌‌in‌‌2020.‌‌Notably,‌‌the‌‌                           
2016‌‌presidential‌‌election‌‌in‌‌Pennsylvania‌‌was‌‌decided‌‌by‌‌just‌‌over‌‌‌44,000‌‌votes‌.‌‌It‌‌is‌‌difficult‌‌to‌‌                               
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independently‌ ‌estimate‌ ‌the‌ ‌impact‌ ‌of‌ ‌the‌ ‌court‌ ‌decision‌ ‌because‌ ‌many‌ ‌counties‌ ‌(including‌‌                       
Philadelphia)‌ ‌‌did‌ ‌not‌ ‌keep‌ ‌track‌ ‌‌of‌ ‌naked‌ ‌ballots‌ ‌during‌ ‌the‌ ‌2020‌ ‌primary.‌ ‌However,‌ ‌‌Mercer‌‌                           
County‌ ‌and‌ ‌‌Lawrence‌ ‌County‌ ‌tracked‌ ‌naked‌ ‌ballots‌ ‌and‌ ‌found‌ ‌that‌ ‌5%‌ ‌of‌ ‌all‌ ‌absentee‌ ‌mail‌‌                             
ballots‌‌lacked‌‌a‌‌secrecy‌‌envelope.‌‌According‌‌to‌‌Lawrence‌‌County’s‌‌elections‌‌director‌‌‌Ed‌‌Allison‌,‌‌                         
there‌ ‌were‌ ‌more‌ ‌ballots‌ ‌rejected‌ ‌for‌ ‌being‌ ‌naked‌ ‌ballots‌ ‌than‌ ‌for‌ ‌late‌ ‌receipt‌ ‌during‌ ‌the‌‌                             
primary.‌ ‌ 

‌ 
The‌‌Pennsylvania‌‌Supreme‌‌Court‌‌decision‌‌came‌‌down‌‌to‌‌whether‌‌or‌‌not‌‌the‌‌statutory‌‌language‌‌                           
of‌‌Pennsylvania’s‌‌secrecy‌‌envelope‌‌provision‌‌was‌‌mandatory‌‌or‌‌discretionary.‌‌Justice‌‌Max‌‌Baer,‌‌                       
in‌‌the‌‌‌majority‌‌opinion‌,‌‌concluded‌‌that‌‌the‌‌provision‌‌was‌‌mandatory:‌‌“Whatever‌‌the‌‌wisdom‌‌of‌‌                           
the‌‌requirement,‌‌the‌‌command‌‌that‌‌the‌‌mail-in‌‌elector‌‌utilize‌‌the‌‌secrecy‌‌envelope‌‌and‌‌leave‌‌it‌‌                             
unblemished‌‌by‌‌identifying‌‌information‌‌is‌‌neither‌‌ambiguous‌‌nor‌‌unreasonable.”‌‌The‌‌decision‌‌                     
also‌ ‌ruled‌ ‌on‌ ‌a‌ ‌number‌ ‌of‌ ‌other‌ ‌voting-related‌ ‌matters.‌ ‌It‌ ‌allowed‌ ‌ballots‌ ‌to‌ ‌be‌ ‌counted‌ ‌if‌‌                               
received‌‌up‌‌to‌‌three‌‌days‌‌after‌‌Election‌‌Day‌‌(if‌‌postmarked‌‌by‌‌Election‌‌Day),‌‌permitted‌‌the‌‌use‌‌                               
of‌ ‌ballot‌ ‌drop‌ ‌boxes,‌ ‌and‌ ‌blocked‌ ‌the‌ ‌use‌ ‌of‌ ‌partisan‌ ‌poll‌ ‌watchers‌ ‌from‌ ‌out-of-county.‌‌                           
(Pennsylvania‌ ‌Republicans‌ ‌‌asked‌ ‌‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌to‌ ‌stay‌ ‌the‌ ‌ruling‌ ‌on‌ ‌the‌ ‌deadline‌‌                           
extension‌‌only,‌‌not‌‌on‌‌the‌‌secrecy‌‌sleeve‌‌ruling;‌‌the‌‌court‌‌‌denied‌‌the‌‌stay‌‌request‌‌in‌‌two‌‌brief‌‌                                 
orders‌.)‌ ‌The‌ ‌secrecy‌‌sleeve‌‌decision‌‌sparked‌‌a‌‌flurry‌‌of‌‌efforts‌‌by‌‌nonprofit‌‌organizations‌‌and‌‌                           
political‌ ‌campaigns‌ ‌to‌ ‌quickly‌ ‌educate‌ ‌voters,‌ ‌with‌ ‌graphics‌ ‌and‌ ‌videos,‌ ‌that‌ ‌the‌ ‌secrecy‌‌                         
envelope‌ ‌was‌ ‌now‌ ‌required.‌ ‌ 

‌ 
After‌‌Election‌‌Day,‌‌three‌‌additional‌‌lawsuits‌‌regarding‌‌secrecy‌‌envelopes‌‌in‌‌Pennsylvania‌‌were‌‌                       
filed.‌ ‌Two‌ ‌were‌‌election‌‌challenges,‌‌involving‌‌only‌‌a‌‌very‌‌small‌‌number‌‌of‌‌absentee‌‌ballots.‌‌In‌‌                             
the‌ ‌first‌,‌ ‌filed‌ ‌November‌ ‌19,‌ ‌2020,‌ ‌in‌ ‌the‌ ‌Court‌ ‌of‌ ‌Common‌ ‌Pleas‌‌of‌‌Bucks‌‌County,‌‌the‌‌court‌‌                                 
interpreted‌‌the‌‌aforementioned‌‌Pennsylvania‌‌Supreme‌‌Court‌‌decision‌‌to‌‌‌hold‌‌that‌‌69‌‌absentee‌‌                       
ballots‌‌with‌‌‌unsealed‌‌secrecy‌‌envelopes‌‌at‌‌the‌‌time‌‌of‌‌canvassing‌‌were‌‌‌not‌‌“naked‌‌ballots.”‌‌The‌‌                             
court‌ held‌ ‌that,‌ ‌as‌ ‌it‌ ‌could‌ ‌not‌ ‌be‌ ‌determined‌ ‌whether‌ ‌the‌ ‌secrecy‌ ‌envelopes‌ ‌had‌ ‌become‌                             
unsealed‌‌after‌‌being‌‌submitted‌‌by‌‌the‌‌voter,‌‌there‌‌was‌‌insufficient‌‌evidence‌‌to‌‌determine‌‌that‌‌                           
the‌‌voter‌‌had‌‌failed‌‌to‌‌comply‌‌with‌‌the‌‌mandate‌‌or‌‌that‌‌the‌‌privacy‌‌of‌‌those‌‌ballots‌‌had‌‌been‌‌                                   
violated.‌ ‌The‌ ‌court‌ ‌ruled‌ ‌the‌ ‌69‌ ‌ballots‌‌could‌‌be‌‌counted.‌‌The‌‌Trump‌‌campaign‌‌appealed‌‌the‌‌                             
decision,‌ ‌but‌ ‌the‌ ‌Commonwealth‌ ‌Court,‌ ‌on‌ ‌November‌ ‌25,‌ ‌2020,‌‌‌affirmed‌‌the‌‌decision.‌‌In‌‌the‌‌                           
second‌ ‌lawsuit,‌‌the‌‌Court‌‌of‌‌Common‌‌Pleas‌‌of‌‌Westmoreland‌‌County,‌‌on‌‌November‌‌23,‌‌2020,‌‌                           
held‌ ‌that‌ ‌12‌ ‌provisional‌ ‌ballots‌ ‌lacking‌ ‌secrecy‌ ‌sleeves‌ ‌must‌ ‌all‌ ‌be‌ ‌rejected‌ ‌by‌ ‌the‌‌                           
Westmoreland‌‌County‌‌Board‌‌of‌‌Elections.‌‌In‌‌the‌‌third‌‌lawsuit,‌‌‌Metcalfe‌‌v.‌‌Wolf‌,‌‌plaintiffs‌‌alleged‌‌                           
that‌ ‌officials‌ ‌in‌ ‌predominantly‌ ‌Democratic‌ ‌counties‌ ‌weighed‌ ‌absentee‌ ‌and‌ ‌mail-in‌ ‌ballot‌‌                     
envelopes‌‌to‌‌determine‌‌whether‌‌secrecy‌‌envelopes‌‌were‌‌contained‌‌within‌‌the‌‌outer‌‌envelopes,‌‌                       
in‌ ‌violation‌ ‌of‌ ‌the‌ ‌Election‌ ‌Code.‌ ‌The‌ ‌Commonwealth‌ ‌Court‌ ‌‌dismissed‌ ‌the‌ ‌suit‌ ‌as‌ ‌an‌‌                           
improperly-filed‌ ‌election‌ ‌contest.‌ ‌ 

‌ 
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Ultimately,‌ ‌only‌ ‌7,411‌ ‌absentee‌ ‌ballots‌ ‌(or‌ ‌less‌ ‌than‌ ‌0.3%‌‌of‌‌absentee‌‌votes)‌‌were‌‌‌rejected‌‌in‌‌                             
Pennsylvania‌ ‌for‌ ‌any‌ ‌reason,‌ ‌including‌ ‌for‌ ‌lack‌ ‌of‌ ‌a‌ ‌secrecy‌ ‌sleeve,‌ ‌during‌ ‌the‌ ‌2020‌ ‌general‌‌                             
election.‌ ‌Though‌‌Deeley’s‌‌concerns‌‌were‌‌largely‌‌unrealized,‌‌the‌‌public‌‌awareness‌‌she‌‌brought‌                       
to‌‌the‌‌issue‌‌by‌‌voicing‌‌her‌‌concerns‌‌may‌‌have‌‌played‌‌a‌‌significant‌‌role‌‌in‌‌educating‌‌the‌‌public‌‌                                 
and‌ ‌preventing‌ ‌a‌ ‌greater‌ ‌number‌ ‌of‌ ‌rejections.‌ ‌ 

‌ 

‌ 
‌ 
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III. The‌ ‌Use‌ ‌of‌ ‌Secrecy‌ ‌Sleeves‌ ‌in‌ ‌Other‌ ‌States‌‌ ‌  
‌ 

Outside‌ ‌of‌ ‌Pennsylvania,‌ ‌at‌ ‌least‌ ‌16‌ ‌states‌ ‌‌had‌ ‌laws‌ ‌requiring‌ ‌election‌ ‌officials‌ ‌to‌ ‌provide‌‌                           
absentee‌ ‌voters‌ ‌with‌ ‌secrecy‌ ‌sleeves‌ ‌in‌ ‌the‌ ‌2020‌ ‌general‌ ‌election.‌ ‌These‌ ‌state‌ ‌laws‌ ‌varied‌‌                           
widely‌ ‌on‌ ‌whether‌ ‌ballots‌ ‌returned‌ ‌without‌ ‌a‌ ‌secrecy‌ ‌sleeve‌ ‌could‌ ‌be‌ ‌counted‌ ‌or‌ ‌had‌ ‌to‌ ‌be‌‌                               
rejected.‌‌In‌‌most‌‌of‌‌these‌‌states,‌‌the‌‌decision‌‌depended‌‌on‌‌whether‌‌other‌‌voter‌‌authentication‌‌                           
requirements—such‌ ‌as‌ ‌voter‌ ‌signatures—were‌ ‌required‌ ‌to‌ ‌be‌ ‌printed‌ ‌on‌ ‌the‌ ‌secrecy‌ ‌sleeve‌‌                       
itself,‌ ‌rather‌ ‌than‌ ‌the‌ ‌outer‌ ‌envelope.‌ ‌In‌ ‌states‌ ‌where‌ ‌the‌ ‌inner‌‌envelope‌‌doubled‌‌as‌‌a‌‌voter‌‌                               
certification‌‌document‌‌or‌‌a‌‌place‌‌for‌‌the‌‌voter’s‌‌signature,‌‌the‌‌ballot‌‌was‌‌generally‌‌rejected‌‌if‌‌it‌‌                               
was‌‌missing‌‌that‌‌inner‌‌envelope.‌‌In‌‌states‌‌where‌‌the‌‌inner‌‌envelope‌‌was‌‌used‌‌solely‌‌to‌‌protect‌‌                               
the‌ ‌voter’s‌ ‌privacy‌ ‌or‌ ‌for‌ ‌the‌ ‌voter’s‌ ‌convenience,‌ ‌however,‌ ‌“naked‌‌ballots”‌‌were‌‌typically‌‌not‌‌                           
rejected.‌‌ ‌  

‌ 
‌ 

IV. States‌ ‌That‌ ‌Rejected‌ ‌Naked‌ ‌Ballots‌‌ ‌  
‌ 

A. Kentucky‌ ‌ 
‌ 

‌A‌ ‌Kentucky‌ ‌‌statute‌ ‌required‌ ‌that‌ ‌the‌ ‌county‌ ‌clerk‌ ‌send‌ ‌voters‌ ‌two‌ ‌official‌ ‌envelopes‌ ‌for‌‌                             
returning‌ ‌their‌ ‌absentee‌ ‌ballots,‌ ‌along‌ ‌with‌ ‌each‌ ‌ballot.‌ ‌One‌ ‌was‌ ‌a‌ ‌white‌ ‌outer‌ ‌envelope,‌‌                           
labeled‌‌“Absentee‌‌Ballot.”‌‌It‌‌provided‌‌space‌‌for‌‌the‌‌voter’s‌‌signature,‌‌address,‌‌precinct‌‌number,‌‌                         
and‌ ‌witness‌ ‌signatures‌ ‌(required‌ ‌only‌ ‌if‌ ‌the‌ ‌voter‌ ‌signed‌ ‌with‌‌a‌‌mark‌‌instead‌‌of‌‌a‌‌signature).‌‌                               
The‌ ‌second‌ ‌was‌ ‌a‌ ‌yellow‌ ‌secrecy‌ ‌envelope.‌ ‌In‌ ‌addition,‌ ‌there‌ ‌was‌ ‌a‌ ‌“detachable‌ ‌flap‌ ‌on‌ ‌the‌‌                               
secrecy‌ ‌envelope”‌ ‌that‌ ‌provided‌ ‌space‌ ‌for‌ ‌the‌ ‌same‌ ‌voter‌ ‌information.‌ ‌ 

‌ 
In‌ ‌the‌ ‌Kentucky‌ ‌2020‌‌primary‌‌in‌‌June,‌‌the‌‌state‌‌‌required‌‌a‌‌voter’s‌‌signature‌‌on‌‌‌both‌‌the‌‌outer‌‌                                 
white‌ ‌envelope‌ ‌and‌ ‌the‌ ‌detachable‌ ‌flap‌ ‌of‌ ‌the‌ ‌inner‌ ‌yellow‌ ‌envelope.‌ ‌In‌ ‌July,‌ ‌however,‌ ‌the‌‌                             
Kentucky‌‌State‌‌Board‌‌of‌‌Elections‌‌passed‌‌an‌‌‌emergency‌‌regulation‌‌applicable‌‌to‌‌only‌‌the‌‌2020‌                           
general‌‌election‌‌that‌‌allowed‌‌county‌‌boards‌‌of‌‌elections‌‌discretion‌‌to‌‌accept‌‌absentee‌‌ballots‌‌if‌‌                           
the‌‌voter‌‌signed‌‌on‌‌at‌‌least‌‌one‌‌of‌‌the‌‌two‌‌envelopes.‌‌The‌‌‌emergency‌‌regulation‌‌noted‌‌that‌‌one‌‌                                 
signature‌ ‌could‌ ‌be‌ ‌sufficient‌ ‌for‌ ‌“substantial‌ ‌compliance”‌ ‌with‌ ‌voter‌ ‌verification‌ ‌procedures.‌‌                     
The‌‌‌emergency‌‌regulation‌‌also‌‌included‌‌a‌‌number‌‌of‌‌other‌‌rules‌‌to‌‌‌allow‌‌absentee‌‌ballots‌‌that‌‌                             
would‌ ‌have‌ ‌been‌ ‌rejected‌ ‌in‌ ‌the‌ ‌primary‌ ‌to‌ ‌be‌ ‌accepted‌ ‌in‌ ‌the‌ ‌2020‌ ‌general‌ ‌election.‌ ‌That‌‌                               
included‌ ‌accepting‌ ‌absentee‌ ‌ballots‌ ‌even‌ ‌if‌ ‌the‌ ‌detachable‌ ‌flap‌ ‌on‌ ‌the‌ ‌inner‌ ‌envelope‌ ‌was‌‌                           
detached‌‌(but‌‌still‌‌inside‌‌the‌‌outer‌‌or‌‌inner‌‌envelope),‌‌if‌‌the‌‌inner‌‌envelope‌‌was‌‌not‌‌sealed,‌‌or‌‌                                 
there‌‌was‌‌no‌‌outer‌‌envelope‌‌at‌‌all‌‌(only‌‌an‌‌inner‌‌envelope).‌‌Kentucky‌‌State‌‌Board‌‌of‌‌Elections‌‌                               
Executive‌ ‌Director‌ ‌Jared‌ ‌Dearing‌ ‌noted‌ ‌that‌ ‌the‌ ‌emergency‌ ‌regulation‌ ‌helped‌ ‌to‌ ‌standardize‌‌                       
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the‌‌rules‌‌for‌‌evaluating‌‌absentee‌‌ballots,‌‌whereas‌‌previously‌‌there‌‌had‌‌been‌‌more‌‌variation‌‌at‌‌                           
the‌ ‌county‌ ‌level‌ ‌(per‌ ‌phone‌ ‌call‌ ‌with‌ ‌Jared‌‌Dearing,‌‌1/08/2021).‌‌Some‌‌rules,‌‌however,‌‌did‌‌not‌‌                             
change:‌‌During‌‌both‌‌the‌‌primary‌‌and‌‌the‌‌general‌‌election,‌‌the‌‌state‌‌‌rejected‌‌absentee‌‌ballots‌‌                           
missing‌‌ ‌the‌ ‌inner‌ ‌envelope‌.‌‌ ‌  

‌ 
During‌ ‌the‌ ‌2020‌ ‌Kentucky‌ ‌primary,‌ ‌32,048‌ ‌absentee‌ ‌ballots‌ ‌were‌ ‌rejected‌ ‌overall,‌ ‌including‌‌                       
nearly‌ ‌2,000‌ ‌for‌ ‌missing‌ ‌the‌ ‌inner‌ ‌envelope.‌ ‌During‌ ‌the‌ ‌2020‌ ‌Kentucky‌ ‌general‌ ‌election,‌ ‌by‌‌                           
contrast‌ ‌‌fewer‌ ‌than‌ ‌2,500‌ ‌absentee‌ ‌ballots,‌ ‌or‌ ‌less‌ ‌than‌ ‌0.4%‌ ‌of‌ ‌the‌ ‌total‌ ‌received,‌ ‌were‌‌                             
rejected‌ ‌for‌ ‌‌any‌ ‌reason,‌ ‌including‌ ‌for‌ ‌missing‌ ‌the‌ ‌inner‌ ‌envelope.‌ ‌(The‌ ‌number‌ ‌rejected‌‌                         
specifically‌‌on‌‌account‌‌of‌‌missing‌‌secrecy‌‌sleeves,‌‌as‌‌of‌‌the‌‌time‌‌of‌‌writing,‌‌was‌‌not‌‌yet‌‌publicly‌‌                                 
available.)‌ ‌Kentucky‌ ‌State‌ ‌Board‌ ‌of‌ ‌Elections‌ ‌Executive‌ ‌Director‌ ‌Jared‌ ‌Dearing‌ ‌‌credited‌ ‌voter‌‌                       
education‌ ‌as‌ ‌one‌ ‌factor‌ ‌explaining‌ ‌the‌ ‌significant‌ ‌relative‌ ‌decrease‌ ‌in‌ ‌absentee‌ ‌ballot‌‌                       
rejections.‌ ‌In‌ ‌addition‌ ‌to‌ ‌the‌ ‌relaxation‌ ‌of‌ ‌absentee‌ ‌ballot‌ ‌requirements‌ ‌and‌ ‌the‌‌                       
standardization‌ ‌of‌ ‌evaluation‌ ‌criteria‌ ‌from‌ ‌the‌ ‌emergency‌ ‌regulation‌ ‌noted‌ ‌above,‌ ‌another‌‌                     
factor‌ ‌may‌ ‌have‌ ‌been‌ ‌the‌ ‌implementation‌ ‌of‌ ‌a‌ ‌new‌ ‌absentee‌ ‌ballot‌ ‌cure‌ ‌‌process‌.‌ ‌The‌ ‌new‌‌                             
process‌ ‌required‌ ‌election‌ ‌officials‌ ‌to‌ ‌inform‌ ‌voters‌ ‌if‌ ‌their‌ ‌absentee‌ ‌ballots‌ ‌were‌ ‌rejected,‌‌                         
including‌ ‌rejections‌‌for‌‌missing‌‌the‌‌inner‌‌envelope.‌‌Such‌‌voters‌‌were‌‌given‌‌the‌‌opportunity‌‌to‌‌                           
cure‌ ‌the‌ ‌ballot‌ ‌up‌ ‌to‌ ‌six‌ ‌days‌ ‌after‌ ‌Election‌ ‌Day.‌ ‌The‌ ‌new‌ ‌absentee‌ ‌ballot‌ ‌cure‌ ‌process‌ ‌was‌‌                                 
recommended‌‌by‌‌Kentucky‌‌Secretary‌‌of‌‌State‌‌Michael‌‌Adams‌‌in‌‌August‌‌2020‌‌and‌‌accepted‌‌by‌‌                           
Kentucky‌ ‌Governor‌ ‌Andy‌ ‌Beshear‌ ‌through‌ executive‌ ‌order‌ ‌the‌ ‌same‌‌day.‌‌As‌‌a‌‌result,‌‌at‌‌least‌‌                             
3,946‌‌voters‌‌were‌‌‌contacted‌‌about‌‌curing‌‌their‌‌ballots‌‌for‌‌the‌‌general‌‌election,‌‌and‌‌more‌‌than‌‌                             
1,500‌‌of‌‌those‌‌successfully‌‌cured‌‌their‌‌ballots.‌‌The‌‌new‌‌absentee‌‌ballot‌‌cure‌‌process,‌‌however,‌‌                           
was‌ ‌‌limited‌‌ ‌to‌ ‌enforcement‌ ‌in‌ ‌the‌ ‌2020‌ ‌general‌ ‌election.‌‌ ‌  

‌ 
Other‌ ‌provisions‌ ‌of‌ ‌the‌ ‌emergency‌ ‌regulation‌ ‌further‌ ‌supported‌ ‌the‌ ‌absentee‌ ‌ballot‌ ‌curing‌‌                       
process‌ ‌in‌ ‌the‌ ‌2020‌ ‌general‌ ‌election.‌‌For‌‌instance,‌‌the‌‌regulation‌‌allowed‌‌for‌‌an‌‌online‌‌portal‌‌                             
for‌ ‌voters‌ ‌to‌ ‌request‌ ‌absentee‌ ‌ballots.‌ ‌Once‌ ‌the‌ ‌voter‌ ‌requested‌ ‌an‌ ‌absentee‌ ‌ballot,‌ ‌state‌‌                           
election‌ ‌officials‌ ‌printed‌ ‌the‌ ‌labels‌ ‌and‌ ‌affixed‌ ‌them‌‌to‌‌the‌‌outer‌‌and‌‌inner‌‌envelopes‌‌before‌‌                             
mailing‌‌the‌‌ballot‌‌packet‌‌to‌‌the‌‌voter.‌‌The‌‌labels‌‌included‌‌an‌‌intelligent‌‌barcode‌‌that‌‌identified‌‌                             
the‌ ‌voter,‌ ‌the‌ ‌voter’s‌ ‌address,‌ ‌and‌ ‌the‌ ‌voter’s‌ ‌precinct‌‌number‌‌(per‌‌phone‌‌call‌‌with‌‌Kentucky‌‌                             
State‌‌Board‌‌of‌‌Elections‌‌Executive‌‌Director‌‌Jared‌‌Dearing,‌‌1/08/2021).‌‌The‌‌intelligent‌‌bar‌‌codes‌‌                         
both‌‌relieved‌‌voters‌‌of‌‌the‌‌burden‌‌of‌‌filling‌‌out‌‌their‌‌own‌‌address‌‌and‌‌precinct‌‌numbers‌‌on‌‌the‌‌                                 
envelopes‌ ‌and‌ ‌also‌ ‌allowed‌ ‌voters‌ ‌and‌ ‌election‌ ‌officials‌ ‌to‌ ‌track‌ ‌the‌ ‌status‌ ‌of‌ ‌the‌ ‌voter’s‌‌                             
absentee‌ ‌ballot‌ ‌(per‌ ‌phone‌ ‌call‌ ‌with‌ ‌Dearing,‌ ‌1/08/2021).‌‌ ‌  

.‌‌ ‌  
‌ 
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B. Massachusetts‌ ‌ 
‌ 

In‌ ‌the‌ ‌2020‌ ‌general‌ ‌election,‌ ‌Massachusetts’‌ ‌absentee‌ ‌ballot‌ ‌packets‌ ‌‌included‌ ‌the‌ ‌ballot,‌‌                       
instructions‌,‌ ‌an‌ ‌outer‌ ‌white‌ ‌envelope,‌ ‌and‌ ‌an‌ ‌inner‌ ‌yellow‌ ‌secrecy‌ ‌envelope‌ ‌(marked‌ ‌“Early‌‌                         
Ballot‌ ‌Envelope”).‌ ‌With‌ ‌the‌ ‌Massachusetts‌ ‌scheme,‌ ‌the‌ ‌voter’s‌ ‌signature‌ ‌was‌ ‌required‌ ‌on‌ ‌an‌‌                         
affidavit‌ ‌on‌ ‌the‌ ‌inner‌ ‌secrecy‌ ‌envelope.‌ ‌Under‌ ‌state‌ ‌law,‌ ‌absentee‌ ‌ballots‌ ‌submitted‌‌without‌‌                         
the‌ ‌signed‌ ‌secrecy‌ ‌envelopes‌ ‌were‌ ‌‌considered‌ ‌“naked‌ ‌ballots”‌ ‌and‌ ‌were‌ ‌not‌ ‌counted.‌‌                       
Massachusetts’‌ ‌relevant‌ ‌‌statute‌ ‌provided‌ ‌that‌ ‌the‌ ‌secretary‌ ‌of‌ ‌state‌ ‌(or‌ ‌“secretary‌ ‌of‌ ‌the‌‌                         
commonwealth,”‌ ‌as‌ ‌Massachusetts’‌ ‌official‌ ‌is‌ ‌called)‌ ‌would‌ ‌prepare‌ ‌absentee‌ ‌ballots‌ ‌with‌‌                     
“[e]nvelopes‌ ‌of‌ ‌sufficient‌ ‌size‌ ‌to‌ ‌contain‌ ‌the‌ ‌ballots.”‌ ‌These‌ ‌envelopes‌ ‌must‌ ‌also‌ ‌‌bear‌ ‌the‌‌                           
voter’s‌ ‌affidavit‌ ‌of‌ ‌compliance.‌ ‌The‌ ‌‌statute‌ ‌also‌ ‌required‌ ‌that,‌ ‌when‌ ‌examining‌ ‌received‌‌                       
absentee‌‌ballots,‌‌election‌‌officials‌‌use‌‌the‌‌signature‌‌on‌‌the‌‌“inner‌‌envelope”‌‌to‌‌verify‌‌the‌‌voter’s‌‌                             
signature.‌ ‌If‌ ‌an‌‌election‌‌official‌‌rejected‌‌a‌‌voter’s‌‌absentee‌‌ballot,‌‌they‌‌were‌‌required‌‌to‌‌‌notify‌‌                             
the‌ ‌voter‌ ‌“as‌ ‌soon‌ ‌as‌ ‌possible.”‌ ‌ 

‌ 
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‌ 
‌ 

During‌ ‌the‌ ‌Massachusetts‌ ‌2020‌ ‌primary,‌ ‌17,872‌ ‌absentee‌ ‌and‌ ‌early‌ ‌ballots‌ ‌were‌ ‌‌rejected‌‌                       
overall‌‌‌(1.7%),‌‌‌including‌‌about‌‌8,000‌‌that‌‌were‌‌rejected‌‌for‌‌lateness‌‌and‌‌about‌‌3,000‌‌that‌‌were‌‌                             
rejected‌ ‌because‌ ‌they‌ ‌were‌ ‌missing‌ ‌necessary‌ ‌voter‌ ‌information.‌ ‌During‌ ‌the‌ ‌2020‌ ‌general‌‌                       
election,‌ ‌‌20,036‌ ‌‌absentee‌ ‌and‌ ‌early‌ ‌ballots‌ ‌were‌ ‌rejected‌ ‌(or‌ ‌about‌ ‌.8%).‌ ‌Of‌ ‌absentee‌‌ballots‌‌                           
only,‌‌Massachusetts‌‌‌rejected‌‌3.3%‌‌(or‌‌5,152‌‌ballots)‌‌in‌‌the‌‌2016‌‌general‌‌election‌‌compared‌‌with‌‌                           
only‌ ‌.6%‌ ‌(or‌ ‌13,718‌ ‌ballots)‌ ‌in‌ ‌the‌ ‌2020‌ ‌general‌ ‌election.‌ ‌In‌ ‌October‌ ‌2020,‌ ‌a‌ ‌research‌ ‌and‌‌                               
consulting‌‌firm‌‌(Nielsen‌‌Norman‌‌Group)‌‌analyzed‌‌the‌‌user‌‌experience‌‌with‌‌the‌‌Massachusetts‌‌                       
absentee‌ ‌ballot‌ ‌package‌ ‌and‌ ‌‌advised‌ ‌that‌ ‌ballot‌ ‌rejections‌ ‌could‌ ‌be‌ ‌reduced‌ ‌with‌ ‌design‌‌                         
changes.‌ ‌It‌ ‌recommended‌ ‌making‌ ‌the‌ ‌signature‌ ‌line‌ ‌on‌ ‌the‌ ‌secrecy‌ ‌envelope‌ ‌more‌ ‌visible,‌‌                         
adding‌‌pictures‌‌to‌‌the‌‌instructions‌‌that‌‌come‌‌with‌‌the‌‌absentee‌‌ballot,‌‌and‌‌clearly‌‌indicating‌‌in‌‌                             
the‌ ‌instructions‌ ‌that‌ ‌absentee‌ ‌ballots‌ ‌received‌ ‌without‌ ‌the‌ ‌secrecy‌ ‌envelope‌ ‌will‌ ‌be‌ ‌rejected.‌ ‌ 

‌ 

C. New‌ ‌Hampshire‌ ‌ 
‌ 

New‌ ‌Hampshire‌ ‌absentee‌ ‌ballots‌ ‌contained‌ ‌an‌ ‌‌inner‌ ‌affidavit‌ ‌envelope‌ ‌that‌ ‌required‌ ‌a‌‌                       
signature.‌‌A‌‌‌missing‌‌inner‌‌envelope,‌‌or‌‌an‌‌inner‌‌envelope‌‌without‌‌a‌‌signature,‌‌resulted‌‌in‌‌                           
the‌ ‌‌rejection‌‌ ‌of‌ ‌a‌ ‌voter’s‌ ‌absentee‌ ‌ballot‌.‌‌ ‌  

‌ 
New‌‌Hampshire’s‌‌relevant‌‌‌statute‌‌provided‌‌that‌‌the‌‌secretary‌‌of‌‌state‌‌would‌‌prepare‌‌absentee‌‌                         
ballots,‌‌along‌‌with‌‌affidavit‌‌envelopes‌‌large‌‌enough‌‌to‌‌contain‌‌the‌‌ballots.‌‌The‌‌affidavits‌‌printed‌‌                           
on‌ ‌these‌ ‌envelopes‌‌would‌‌certify‌‌that‌‌the‌‌person‌‌submitting‌‌the‌‌ballot‌‌was‌‌a‌‌New‌‌Hampshire‌‌                             
voter‌‌who‌‌was‌‌unable‌‌to‌‌vote‌‌in‌‌person‌‌for‌‌that‌‌election.‌‌The‌‌affidavit‌‌left‌‌spaces‌‌blank‌‌for‌‌the‌‌                                   
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https://boston.cbslocal.com/2020/09/30/mail-in-ballots-rejected-absentee-voting-massachusetts-primary-election/
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https://law.justia.com/codes/new-hampshire/2016/title-lxiii/chapter-657/section-657-7/
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voter‌ ‌(or‌ ‌the‌ ‌person‌ ‌assisting‌ ‌the‌ ‌voter)‌ ‌to‌ ‌print‌ ‌their‌ ‌name,‌ ‌city‌ ‌or‌ ‌town,‌ ‌and‌ ‌ward,‌ ‌and‌ ‌to‌‌                                   
include‌ ‌a‌ ‌signature.‌‌ ‌  

‌ 
A‌ ‌related‌ ‌‌statute‌ ‌provided‌ ‌that‌ ‌“[t]he‌ ‌voter‌ ‌shall‌ ‌execute‌ ‌the‌ ‌affidavit‌ ‌on‌ ‌the‌ ‌envelope...shall‌‌                           
enclose‌ ‌and‌ ‌seal‌ ‌the‌ ‌inner‌ ‌envelope‌ ‌with‌ ‌the‌ ‌affidavit‌ ‌in‌ ‌an‌ ‌outer‌‌envelope...[and]‌‌shall‌‌then‌‌                             
endorse‌ ‌on‌ ‌the‌ ‌outer‌ ‌envelope‌ ‌the‌ ‌voter’s‌‌name,‌‌address,‌‌and‌‌voting‌‌place.”‌‌New‌‌Hampshire‌‌                           
statutes‌ ‌also‌ ‌expressly‌ ‌mandated‌ ‌that‌ ‌inner‌ ‌envelopes‌ ‌be‌ ‌provided‌ ‌to‌ ‌voters‌ ‌and‌ ‌that‌ ‌these‌‌                           
envelopes‌ ‌be‌ ‌signed‌ ‌and‌ ‌included‌ ‌with‌ ‌the‌ ‌ballot.‌ ‌Thus,‌ ‌New‌ ‌Hampshire’s‌ ‌inner‌ ‌envelopes‌‌                         
served‌ ‌not‌ ‌only‌ ‌as‌ ‌secrecy‌ ‌sleeves‌ ‌but‌ ‌also‌ ‌as‌ ‌affidavits,‌ ‌increasing‌ ‌their‌ ‌importance.‌ ‌ 

‌ 

‌ 
New‌ ‌Hampshire‌ ‌election‌ ‌policies‌ ‌implemented‌ ‌in‌ ‌2020‌ ‌may‌ ‌have‌ ‌limited‌ ‌the‌ ‌number‌ ‌of‌‌                         
absentee‌ ‌ballots‌ ‌rejected‌ ‌due‌ ‌to‌ ‌missing‌ ‌inner‌ ‌affidavit‌‌envelopes.‌‌Returning‌‌a‌‌ballot‌‌without‌‌                         
the‌‌inner‌‌affidavit‌‌envelope‌‌‌was‌‌the‌‌second‌‌most‌‌frequent‌‌reason‌‌for‌‌rejected‌‌absentee‌‌ballots‌‌                           
in‌ ‌the‌ ‌New‌ ‌Hampshire‌ ‌2020‌ ‌primary‌ ‌on‌ ‌September‌ ‌8.‌ ‌Out‌ ‌of‌ ‌1,343‌ ‌rejected‌ ‌ballots,‌ ‌those‌‌                             
missing‌ ‌inner‌ ‌envelopes‌‌amounted‌‌to‌‌only‌‌337‌‌rejected‌‌votes,‌‌or‌‌less‌‌than‌‌0.04%‌‌of‌‌absentee‌‌                             
ballots‌ ‌received.‌ ‌The‌ ‌relatively‌ ‌small‌ ‌number‌ ‌was‌ ‌due‌ ‌in‌ ‌part‌ ‌to‌ ‌“partial‌ ‌pre-processing‌‌                         
procedures”‌ ‌‌implemented‌ ‌for‌ ‌the‌ ‌first‌ ‌time‌‌in‌‌New‌‌Hampshire‌‌in‌‌2020.‌‌Partial‌‌pre-processing‌‌                         
allowed‌ ‌election‌ ‌officials‌ ‌to‌ ‌open‌ ‌the‌ ‌outer‌ ‌envelopes‌ ‌when‌ ‌absentee‌ ‌votes‌ ‌arrived‌ ‌and‌‌                         
determine‌‌whether‌‌the‌‌inner‌‌envelope‌‌was‌‌included‌‌and‌‌signed.‌‌The‌‌partial‌‌pre-processing‌‌was‌‌                         
intended‌‌to‌‌create‌‌opportunities‌‌for‌‌voters‌‌to‌‌be‌‌notified‌‌of‌‌and‌‌correct‌‌absentee‌‌ballot‌‌errors.‌‌                             
New‌ ‌Hampshire‌ ‌Assistant‌ ‌Secretary‌ ‌of‌ ‌State‌ ‌and‌ ‌Elections‌ ‌Legal‌ ‌Counsel‌ ‌Bud‌ ‌Fitch‌‌                       
recommended‌ ‌that‌ ‌New‌ ‌Hampshire‌ ‌election‌ ‌officials‌ ‌also‌ ‌employ‌ ‌these‌ ‌same‌ ‌partial‌‌                     
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pre-processing‌‌procedures‌‌in‌‌the‌‌2020‌‌general‌‌election,‌‌and‌‌at‌‌least‌‌some‌‌jurisdictions‌‌did‌‌so.‌‌                           
As‌ ‌of‌ ‌early‌ ‌January‌ ‌2021,‌ ‌based‌ ‌on‌ ‌early‌ ‌reports‌ ‌and‌ ‌surveys‌ ‌from‌ ‌local‌ ‌New‌ ‌Hampshire‌‌                             
officials,‌‌Fitch‌‌estimated‌‌that‌‌more‌‌than‌‌63%‌‌of‌‌New‌‌Hampshire‌‌voters‌‌lived‌‌in‌‌cities‌‌and‌‌towns‌‌                               
that‌ ‌conducted‌ ‌partial‌ ‌pre-processing‌ ‌during‌ ‌the‌ ‌2020‌ ‌general‌ ‌election‌ ‌(per‌‌email‌‌from‌‌Fitch,‌‌                         
01/05/21).‌‌ ‌  

‌ 

D. New‌ ‌Jersey‌ ‌ 
‌ 

In‌ ‌New‌ ‌Jersey,‌ ‌each‌ ‌absentee‌ ‌ballot‌ ‌package‌ ‌‌contained‌‌an‌‌outer‌‌envelope,‌‌an‌‌inner‌‌envelope‌‌                           
(with‌ ‌a‌ ‌certificate‌ ‌attached‌ ‌to‌ ‌the‌ ‌flap‌ ‌that‌ ‌required‌ ‌a‌ ‌signature),‌ ‌a‌ ‌page‌ ‌with‌ ‌general‌‌                             
information,‌ ‌and‌ ‌the‌ ‌ballot‌ ‌itself.‌ ‌Although‌ ‌each‌ ‌county‌ ‌designed‌ ‌its‌ ‌ballot‌ ‌differently,‌ ‌every‌‌                         
county‌ ‌included‌ ‌an‌ ‌inner‌ ‌envelope‌ ‌with‌ ‌a‌ ‌certificate‌ ‌that‌ ‌required‌ ‌a‌ ‌signature.‌ ‌Because‌ ‌the‌                           
inner‌‌envelope‌‌was‌‌needed‌‌for‌‌signature‌‌verification,‌‌‌a‌‌missing‌‌inner‌‌envelope‌‌would‌‌result‌‌                         
in‌ ‌ballot‌ ‌rejection‌.‌‌ ‌  

‌ 
A‌‌large‌‌number‌‌of‌‌absentee‌‌ballots‌‌were‌‌rejected‌‌in‌‌New‌‌Jersey’s‌‌primary‌‌and‌‌general‌‌elections,‌‌                             
likely‌‌attributable‌‌to‌‌the‌‌extraordinary‌‌expansion‌‌of‌‌the‌‌use‌‌of‌‌mail‌‌ballots‌‌in‌‌the‌‌state‌‌and‌‌high‌‌                                 
number‌ ‌of‌ ‌first‌ ‌time‌ ‌mail‌ ‌voters‌ ‌(a‌ ‌group‌ ‌‌more‌ ‌likely‌ ‌to‌ ‌make‌ ‌mistakes‌).‌ ‌‌In‌ ‌the‌ ‌July‌ ‌7,‌ ‌2020,‌‌                                   
primary,‌‌‌almost‌‌88%‌‌of‌‌the‌‌approximately‌‌1.47‌‌million‌‌New‌‌Jerseyans‌‌who‌‌voted‌‌did‌‌so‌‌using‌‌a‌‌                               
mail-in‌ ‌ballot—a‌ ‌massive‌ ‌increase‌ ‌due‌ ‌to‌ ‌the‌ ‌coronavirus‌ ‌pandemic‌ ‌and‌ ‌an‌ ‌‌executive‌ ‌order‌‌                         
requiring‌ ‌that‌ ‌absentee‌ ‌ballots‌ ‌be‌ ‌mailed‌ ‌to‌ ‌all‌ ‌registered‌ ‌voters.‌ ‌In‌‌the‌‌general‌‌election,‌‌the‌‌                             
percentage‌‌of‌‌vote‌‌by‌‌mail‌‌‌increased‌‌‌from‌‌7%‌‌in‌‌the‌‌2016‌‌presidential‌‌election‌‌to‌‌86%‌‌in‌‌2020‌‌                                 
presidential‌ ‌election.‌‌ ‌  

‌ 
During‌‌the‌‌2020‌‌primary,‌‌‌8,055‌‌absentee‌‌ballots‌‌were‌‌rejected‌‌because‌‌of‌‌missing‌‌or‌‌unsigned‌‌                           
inner‌ ‌envelope‌ ‌certificates.‌ ‌During‌ ‌the‌ ‌2020‌ ‌general‌ ‌election,‌ ‌‌19,475‌ ‌absentee‌ ‌ballots‌ ‌were‌‌                       
rejected‌ ‌because‌ ‌of‌ ‌missing‌ ‌or‌ ‌unsigned‌ ‌inner‌ ‌envelope‌ ‌certificates.‌ ‌That‌ ‌increase—though‌‌                     
more‌ ‌than‌ ‌double—was‌ ‌less‌ ‌than‌ ‌the‌ ‌increase‌ ‌in‌ ‌the‌ ‌total‌ ‌number‌ ‌of‌ ‌absentee‌ ‌ballots‌ ‌cast,‌‌                             
which‌‌more‌‌than‌‌tripled,‌‌from‌‌‌1.28‌‌million‌‌in‌‌the‌‌primary‌‌to‌‌‌4.4‌‌million‌‌in‌‌the‌‌general‌‌election.‌‌                                 
Notably,‌‌the‌‌total‌‌number‌‌of‌‌ballot‌‌rejections‌‌increased‌‌by‌‌less‌‌than‌‌two-thirds,‌‌from‌‌‌40,845‌‌in‌‌                             
the‌‌primary‌‌to‌‌‌66,506‌‌in‌‌the‌‌general.‌‌Even‌‌so,‌‌after‌‌the‌‌high‌‌absentee‌‌ballot‌‌rejection‌‌rate‌‌in‌‌the‌‌                                   
state‌‌primary,‌‌New‌‌Jersey‌‌lawmakers‌‌‌passed‌‌the‌‌Ballot‌‌Cure‌‌Act‌‌on‌‌August‌‌28,‌‌2020,‌‌in‌‌an‌‌effort‌‌                                 
to‌ ‌reduce‌ ‌absentee‌ ‌ballot‌ ‌rejections‌ ‌based‌‌on‌‌voter‌‌error.‌‌Under‌‌the‌‌Act,‌‌New‌‌Jersey‌‌election‌‌                             
officials‌‌were‌‌required‌‌‌to‌‌alert‌‌voters‌‌within‌‌48‌‌hours,‌‌if‌‌they‌‌forgot‌‌to‌‌sign‌‌the‌‌inner‌‌envelope‌‌                                 
certificate,‌ ‌and‌ ‌then‌ ‌instructed‌ ‌the‌ ‌voter‌ ‌on‌ ‌how‌ ‌to‌ ‌certify‌ ‌the‌ ‌ballot‌ ‌and‌ ‌get‌ ‌it‌ ‌counted.‌‌ ‌  
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‌ 
New‌ ‌Jersey‌ ‌law‌ ‌‌required‌ ‌that‌‌county‌‌clerks‌‌send‌‌with‌‌each‌‌mail‌‌ballot‌‌two‌‌envelopes‌‌“of‌‌such‌                               
sizes‌‌that‌‌one‌‌will‌‌contain‌‌the‌‌other.”‌‌New‌‌Jersey’s‌‌inner‌‌envelope‌‌included‌‌the‌‌voter‌‌certificate‌‌                             
on‌ ‌a‌ ‌flap‌ ‌attached.‌ ‌Finally,‌ ‌a‌ ‌reminder‌ ‌was‌ ‌printed‌ ‌on‌ ‌the‌ ‌outer‌ ‌envelope,‌ ‌which‌ ‌stated,‌ ‌in‌‌                               
relevant‌ ‌part,‌ ‌“for‌ ‌your‌ ‌vote‌ ‌to‌ ‌count,‌ ‌you‌ ‌must:‌ ‌1)‌ ‌Vote‌ ‌your‌ ‌ballot‌ ‌and‌ ‌place‌ ‌it‌‌in‌‌the‌‌inner‌‌                                     
envelope‌ ‌with‌ ‌the‌ ‌attached‌ ‌certificate,‌ ‌2)‌ ‌Seal‌ ‌the‌ ‌envelope,‌ ‌3)‌ ‌Place‌ ‌the‌ ‌envelope‌ ‌into‌ ‌the‌‌                             
larger‌ ‌envelope‌ ‌addressed‌ ‌to‌ ‌the‌ ‌board‌ ‌of‌ ‌elections‌ ‌and‌ ‌seal‌ ‌that‌ ‌envelope.”‌ ‌Thus,‌ ‌the‌‌plain‌‌                             
language‌ ‌of‌ ‌the‌ ‌statute‌ ‌could‌ ‌be‌ ‌interpreted‌ ‌to‌ ‌suggest‌ ‌that‌ ‌returned‌ ‌ballots‌ ‌that‌ ‌do‌ ‌not‌‌                             
include‌ ‌the‌ ‌certificate‌ ‌that‌ ‌is‌ ‌attached‌ ‌to‌ ‌the‌ ‌inner‌ ‌envelope‌ ‌will‌ ‌be‌ ‌rejected.‌ ‌For‌‌at‌‌least‌‌the‌‌                                 
2020‌ ‌primary‌ ‌and‌‌general‌‌elections,‌‌however,‌‌commissioners‌‌with‌‌the‌‌Union‌‌County‌‌Board‌‌of‌‌                         
Elections‌ ‌voted‌ ‌to‌ ‌accept‌ ‌absentee‌ ‌ballots‌ ‌that‌ ‌were‌ ‌not‌ ‌in‌ ‌the‌ ‌inner‌ ‌envelope‌ ‌as‌ ‌long‌ ‌as‌ ‌a‌‌                                 
certification‌‌was‌‌still‌‌included‌‌(per‌‌email‌‌from‌‌the‌‌administrator‌‌of‌‌the‌‌Union‌‌County‌‌Board‌‌of‌‌                             
Elections,‌ ‌12/15/20).‌‌ ‌  

‌ 

E. New‌ ‌York‌ ‌ 
‌ 

New‌ ‌York’s‌ ‌absentee‌ ‌ballots‌ ‌contain‌ ‌an‌ ‌inner‌ ‌envelope‌ ‌(called‌ ‌the‌ ‌“ballot‌ ‌envelope”‌ ‌or‌ ‌“oath‌‌                           
envelope”)‌ ‌on‌ ‌which‌ ‌was‌ ‌printed‌ ‌the‌ ‌voter‌ ‌affirmation‌ ‌requiring‌ ‌a‌ ‌signature.‌ ‌According‌ ‌to‌‌                         
Oswego‌‌and‌‌‌Cattaraugus‌‌counties,‌‌election‌‌officials‌‌said‌‌that,‌‌“‌unless‌‌the‌‌oath‌‌is‌‌signed‌‌and‌‌the‌‌                             
ballot‌‌is‌‌enclosed‌‌in‌‌the‌‌secrecy‌‌envelope,‌‌your‌‌ballot‌‌will‌‌not‌‌be‌‌counted.”‌‌As‌‌such,‌‌‌ballots‌‌in‌‌                                 
New‌ ‌York‌ ‌were‌ ‌rejected‌ ‌if‌ ‌they‌ ‌were‌ ‌missing‌ ‌the‌ ‌inner‌ ‌envelope‌ ‌or‌ ‌corresponding‌‌                         
signature.‌ ‌‌During‌ ‌New‌ ‌York’s‌ ‌2020‌ ‌primary,‌ ‌election‌ ‌officials‌ ‌rejected‌ ‌‌over‌ ‌84,000‌ ‌ballots‌ ‌in‌‌                         
New‌‌York‌‌City‌‌alone,‌‌due‌‌to‌‌a‌‌combination‌‌of‌‌missing‌‌signatures,‌‌mismatched‌‌signatures,‌‌and‌‌                           
absentee‌ ‌ballots‌ ‌arriving‌ ‌without‌ ‌postmarks.‌ ‌However,‌ ‌subsequent‌ ‌state‌ ‌law‌‌changes‌‌and‌‌‌an‌‌                       
agreement‌‌between‌‌New‌‌York‌‌and‌‌the‌‌League‌‌of‌‌Women‌‌Voters‌‌gave‌‌voters‌‌the‌‌opportunity‌‌to‌‌                             
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https://www.oswegocounty.com/government/board_of_elections/absentee_ballot_information.php
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correct‌‌technical‌‌errors‌‌or‌‌other‌‌problems‌‌during‌‌New‌‌York’s‌‌2020‌‌general‌‌election‌‌voting.‌‌The‌‌                           
recent‌ ‌state‌ ‌law‌ ‌changes‌,‌ ‌for‌ ‌instance,‌ ‌required‌ ‌local‌ ‌boards‌ ‌of‌ ‌elections‌ ‌to‌ ‌notify‌ ‌voters‌ ‌as‌‌                             
soon‌ ‌as‌ ‌possible‌ ‌if‌ ‌their‌ ‌absentee‌ ‌ballot‌ ‌had‌ ‌deficiencies,‌ ‌including‌ ‌an‌ ‌unsealed‌ ‌or‌ ‌missing‌‌                           
inner‌‌envelope‌‌that‌‌would‌‌need‌‌to‌‌be‌‌cured‌‌in‌‌order‌‌for‌‌the‌‌vote‌‌to‌‌count.‌‌In‌‌addition,‌‌for‌‌New‌‌                                     
York’s‌‌2020‌‌general‌‌election‌‌voting,‌‌voters‌‌who‌‌‌received‌‌notice‌‌of‌‌such‌‌a‌‌deficiency‌‌between‌‌the‌‌                             
dates‌‌of‌‌October‌‌27‌‌and‌‌November‌‌3‌‌(Election‌‌Day)‌‌had‌‌seven‌‌days‌‌to‌‌cure‌‌the‌‌deficiency,‌‌and‌‌                                 
voters‌‌whose‌‌absentee‌‌ballots‌‌were‌‌received‌‌on‌‌or‌‌after‌‌November‌‌3‌‌had‌‌five‌‌days‌‌to‌‌cure‌‌their‌‌                                 
absentee‌ ‌ballots,‌ ‌following‌ ‌notice‌ ‌of‌ ‌such‌ ‌deficiency.‌ ‌ 

‌ 
New‌ ‌York’s‌ ‌‌election‌ ‌code‌ ‌explained‌ ‌that,‌ ‌“[t]he‌ ‌board‌ ‌of‌ ‌elections‌ ‌shall‌ ‌furnish‌ ‌with‌ ‌each‌‌                           
absentee‌ ‌ballot‌ ‌an‌ ‌inner‌ ‌affirmation‌ ‌envelope.”‌ ‌One‌ ‌side‌ ‌of‌ ‌the‌ ‌inner‌ ‌envelope‌ ‌had‌ ‌spaces‌‌                           
printed‌ ‌for‌ ‌the‌ ‌voter’s‌ ‌name,‌ ‌address,‌ ‌district,‌ ‌and‌ ‌other‌ ‌identifying‌‌information.‌‌The‌‌reverse‌‌                         
side‌ ‌of‌ ‌the‌ ‌inner‌ ‌envelope‌ ‌displayed‌ ‌the‌ ‌voter‌ ‌affirmation,‌ ‌declaring‌ ‌that‌ ‌the‌ ‌voter‌ ‌met‌ ‌all‌‌                             
requirements‌ ‌and‌ ‌qualifications.‌ ‌The‌ ‌affirmation‌ ‌included‌ ‌room‌ ‌for‌ ‌the‌ ‌date,‌ ‌the‌ ‌voter’s‌‌                       
signature,‌ ‌and‌ ‌the‌ ‌signature‌ ‌of‌ ‌a‌ ‌witness‌ ‌(if‌ ‌the‌ ‌voter‌ ‌did‌ ‌not‌ ‌sign‌ ‌their‌ ‌name).‌ ‌The‌ ‌inner‌‌                                 
envelope‌ ‌additionally‌ ‌included‌ ‌instructions‌ ‌for‌ ‌the‌ ‌voter‌ ‌regarding‌ ‌the‌ ‌marking,‌ ‌mailing,‌ ‌and‌‌                       
deadlines‌ ‌for‌ ‌the‌ ‌return‌ ‌of‌ ‌the‌ ‌ballot‌ ‌by‌ ‌various‌ ‌methods.‌ ‌ 

‌ 

‌ 
‌ 
‌ 
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https://ag.ny.gov/press-release/2020/attorney-general-james-advises-new-york-voters-absentee-ballot-errors
https://ag.ny.gov/press-release/2020/attorney-general-james-advises-new-york-voters-absentee-ballot-errors
https://www.nysenate.gov/legislation/laws/ELN/7-122
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F. Ohio‌ ‌ 
‌ 

The‌‌Ohio‌‌absentee‌‌ballot‌‌package‌‌contained‌‌an‌‌inner‌‌‌absentee‌‌ballot‌‌“identification‌‌envelope”‌‌                       
that‌ ‌was‌ ‌required‌ ‌for‌ ‌signature‌ ‌verification‌ ‌purposes.‌ ‌Therefore,‌ ‌‌absentee‌ ‌ballots‌ ‌received‌‌                     
without‌ ‌inner‌ ‌envelopes‌ ‌were‌ ‌rejected‌ ‌in‌ ‌Ohio‌.‌ ‌During‌ ‌the‌ ‌2020‌ ‌primary,‌ ‌of‌ ‌the‌ ‌21,154‌‌                           
ballots‌ ‌that‌ ‌were‌ ‌rejected‌ ‌in‌ ‌the‌ ‌state,‌‌nearly‌‌4,000‌‌of‌‌them‌‌were‌‌‌rejected‌‌because‌‌they‌‌were‌‌                               
returned‌ ‌without‌ ‌the‌ ‌identification‌ ‌envelope‌ ‌or‌ ‌without‌ ‌sufficient‌ ‌information‌ ‌on‌ ‌the‌ ‌inner‌                       
envelope.‌ ‌During‌ ‌the‌ ‌2020‌ ‌general‌ ‌election,‌ ‌the‌‌number‌‌of‌‌absentee‌‌ballots‌‌cast‌‌was‌‌over‌‌90‌‌                             
percent‌ ‌more‌ ‌than‌ ‌the‌ ‌number‌ ‌cast‌ ‌in‌ ‌the‌ ‌primary,‌ ‌but‌ ‌only‌ ‌9,205‌ ‌absentee‌ ‌ballots‌ ‌were‌‌                             
rejected‌‌ ‌in‌ ‌the‌ ‌state‌ ‌for‌ ‌all‌ ‌reasons‌ ‌combined.‌‌ ‌  

‌ 

‌ 
‌ 

Under‌ ‌Ohio‌ ‌law,‌ ‌the‌ ‌director‌ ‌of‌ ‌elections‌ ‌was‌ ‌‌required‌ ‌to‌‌send‌‌with‌‌each‌‌absentee‌‌ballot,‌‌an‌‌                               
inner‌ ‌“Identification‌‌Envelope”‌‌and‌‌an‌‌outer‌‌return‌‌envelope‌‌that‌‌bore‌‌the‌‌post‌‌office‌‌address‌‌                           
of‌ ‌the‌ ‌director.‌ ‌Printed‌ ‌on‌ ‌the‌ ‌inner‌ ‌envelope‌ ‌was‌ ‌the‌ ‌“Identification‌ ‌Envelope‌ ‌Statement‌ ‌of‌‌                           
Voter,”‌‌which‌‌included‌‌spaces‌‌for‌‌the‌‌voter’s‌‌name,‌‌address,‌‌and‌‌other‌‌identifying‌‌information,‌‌                         
as‌ ‌well‌ ‌as‌ ‌a‌ ‌declaration‌ ‌of‌ ‌the‌ ‌veracity‌ ‌of‌ ‌the‌ ‌information‌ ‌provided‌ ‌and‌‌space‌‌for‌‌the‌‌voter’s‌‌                                 
signature.‌‌Failure‌‌to‌‌include‌‌the‌‌identification‌‌envelope‌‌within‌‌the‌‌return‌‌envelope‌‌would‌‌mean‌‌                         
the‌ ‌absence‌ ‌of‌ ‌this‌ ‌required‌ ‌information‌ ‌and‌ ‌declaration.‌ ‌ 

‌ 
‌ 
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https://www.ohiosos.gov/globalassets/elections/forms/12-a_english.pdf
https://www.wksu.org/government-politics/2020-09-30/eye-on-ohio-what-ohios-primary-absentee-ballot-voting-could-mean-for-the-general-eleciton
https://www.ohiosos.gov/elections/election-results-and-data/2020/
https://codes.ohio.gov/orc/3509.04
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G. Virginia‌ ‌ 
‌ 

The‌ ‌2020‌ ‌Virginia‌ ‌absentee‌ ‌ballot‌ ‌contained‌ ‌an‌ ‌‌inner‌ ‌envelope‌ ‌that‌ ‌included‌ ‌space‌ ‌for‌ ‌the‌‌                           
required‌ ‌voter‌ ‌signature.‌ ‌Thus,‌ ‌‌a‌ ‌missing‌ ‌inner‌ ‌envelope‌ ‌resulted‌ ‌in‌ ‌a‌ ‌ballot’s‌ ‌rejection‌.‌‌ ‌  

‌ 
According‌ ‌to‌ ‌the‌ ‌Virginia‌ ‌‌election‌ ‌code‌,‌ ‌absentee‌ ‌voters‌ ‌had‌ ‌to‌ ‌be‌ ‌sent‌ ‌a‌ ‌ballot,‌ ‌an‌ ‌inner‌‌                               
envelope‌ ‌“for‌ ‌resealing‌‌the‌‌marked‌‌ballot,”‌‌and‌‌an‌‌outer‌‌return‌‌envelope.‌‌The‌‌side‌‌flap‌‌of‌‌the‌‌                               
inner‌ ‌envelope‌ ‌displayed‌ ‌the‌ ‌“Statement‌ ‌of‌ ‌Voter,”‌ ‌which‌ ‌contains‌ ‌the‌ ‌standard‌ ‌oath‌ ‌for‌‌                         
absentee‌‌voters.‌‌The‌‌statute‌‌says‌‌that‌‌“[w]hen‌‌this‌‌statement‌‌has‌‌been‌‌properly‌‌completed‌‌and‌‌                           
signed‌‌by‌‌the‌‌registered‌‌voter‌‌and‌‌witnessed,‌‌his‌‌ballot‌‌shall‌‌not‌‌be‌‌subject‌‌to‌‌challenge[.]”‌‌But‌‌                               
in‌ ‌the‌ ‌2020‌ ‌primary‌ ‌and‌ ‌general‌ ‌elections,‌ ‌Virginia‌ ‌did‌ ‌‌not‌ ‌reject‌ ‌votes‌ ‌for‌ ‌‌lack‌ ‌‌of‌ ‌a‌ ‌witness‌‌                                 
signature.‌ ‌In‌ ‌accordance‌ ‌with‌ ‌‌rulings‌ ‌by‌ ‌the‌ ‌U.S.‌ ‌District‌ ‌Court‌ ‌for‌ ‌the‌ ‌Western‌ ‌District‌ ‌of‌‌                             
Virginia,‌‌the‌‌state‌‌waived‌‌the‌‌witness‌‌requirement‌‌during‌‌the‌‌pandemic‌‌for‌‌voters‌‌who‌‌feared‌‌                           
exposure‌ ‌to‌ ‌the‌ ‌coronavirus,‌ ‌pursuant‌ ‌to‌ ‌a‌ ‌consent‌ ‌decree.‌ ‌ 

‌ 
‌ 

V. States‌ ‌That‌ ‌Included‌ ‌Secrecy‌ ‌Sleeves‌ ‌But‌‌ 
Accepted‌ ‌Naked‌ ‌Ballots‌ ‌ 

‌ 

A. Alaska‌ ‌ 
‌ 

During‌‌the‌‌2020‌‌primaries‌‌in‌‌Alaska,‌‌election‌‌officials‌‌‌rejected‌‌a‌‌total‌‌of‌‌1,240‌‌absentee‌‌ballots,‌‌                             
primarily‌‌due‌‌to‌‌a‌‌missing‌‌(or‌‌improper)‌‌signature‌‌from‌‌a‌‌voter‌‌or‌‌witness‌‌or‌‌because‌‌the‌‌ballot‌‌                                 
envelope‌ ‌was‌ ‌postmarked‌ ‌after‌ ‌Election‌ ‌Day.‌ ‌During‌ ‌the‌ ‌2020‌ ‌general‌ ‌election,‌ ‌the‌ ‌state‌‌                         
rejected‌‌a‌‌total‌‌of‌‌only‌‌569‌‌absentee‌‌ballots.‌‌‌State‌‌law‌‌called‌‌for‌‌a‌‌secrecy‌‌sleeve‌‌to‌‌be‌‌provided‌‌                                   
to‌ ‌absentee‌ ‌voters,‌ ‌but‌ ‌it‌ ‌did‌ ‌not‌ ‌indicate‌ ‌that‌ ‌a‌ ‌ballot‌ ‌must‌‌be‌‌rejected‌‌if‌‌it‌‌was‌‌missing‌‌the‌‌                                     
secrecy‌ ‌sleeve‌ ‌when‌ ‌submitted.‌ ‌Before‌ ‌the‌ ‌2020‌ ‌general‌ ‌election,‌ ‌a‌ ‌representative‌ ‌from‌ ‌the‌‌                         
Alaska‌ ‌Division‌ ‌of‌ ‌Elections‌ ‌for‌ ‌the‌ ‌Municipality‌ ‌of‌ ‌Anchorage‌ ‌‌stated‌ ‌that‌ ‌‌election‌ ‌officials‌‌                         
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https://www.elections.virginia.gov/media/formswarehouse/absentee-voting/EXPEDITED-PROCEDURES-FOR-RECEIVING-ABSENTEE-BALLOTS-(1).pdf
https://law.lis.virginia.gov/vacode/title24.2/chapter7/section24.2-706/#:~:text=Any%20person%20who%20fails%20to,A%20of%20%C2%A7%2024.2%2D1001.
https://www.wric.com/news/politics/virginia-absentee-ballots-will-not-need-witness-signature-in-november/
https://electionlawblog.org/wp-content/uploads/VA-LWV-20200821-consent-decree.pdf
https://www.adn.com/politics/2020/09/02/more-than-1200-absentee-ballots-were-rejected-in-the-primary-civil-rights-groups-are-asking-for-a-fix/
https://www.elections.alaska.gov/results/20GENR/data/sovc/CombinedBallotCountReport_Server.pdf
https://codes.findlaw.com/ak/title-15-elections/ak-st-sect-15-20-203.html
https://www.lawfareblog.com/secrecy-sleeves-and-naked-ballot
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would‌‌not‌‌reject‌‌ballots‌‌submitted‌‌without‌‌secrecy‌‌sleeves‌,‌‌which‌‌was‌‌also‌‌its‌‌policy‌‌for‌‌the‌‌                             
2020‌ ‌primary.‌ ‌Thus,‌ ‌at‌ ‌least‌ ‌in‌ ‌Anchorage,‌ ‌failure‌ ‌to‌ ‌use‌ ‌the‌ ‌secrecy‌ ‌sleeve‌ ‌did‌ ‌not‌ ‌result‌ ‌in‌‌                                 
rejection‌ ‌of‌ ‌the‌ ‌vote.‌ ‌ 

‌ 
Alaska‌‌law‌‌required‌‌that‌‌the‌‌election‌‌director‌‌“shall‌‌provide‌‌a‌‌secrecy‌‌sleeve‌‌in‌‌which‌‌the‌‌voter‌‌                               
shall‌‌initially‌‌place‌‌the‌‌marked‌‌ballot,‌‌and‌‌shall‌‌provide‌‌an‌‌envelope‌‌with‌‌the‌‌prescribed‌‌voter’s‌‌                             
certificate‌ ‌on‌ ‌it,‌ ‌in‌ ‌which‌ ‌the‌ ‌secrecy‌‌sleeve‌‌with‌‌ballot‌‌enclosed‌‌shall‌‌be‌‌placed.”‌‌This‌‌statute‌‌                               
placed‌ ‌requirements‌ ‌on‌ ‌both‌ ‌the‌ ‌election‌ ‌official‌ ‌and‌ ‌the‌ ‌voter‌ ‌to‌ ‌make‌ ‌use‌ ‌of‌ ‌the‌ ‌secrecy‌‌                               
sleeve.‌ ‌However,‌ ‌the‌ ‌space‌ ‌for‌ ‌the‌ ‌voter’s‌ ‌signature,‌ ‌witness‌‌signature,‌‌and‌‌voter‌‌declaration‌‌                         
appeared‌ ‌on‌ ‌the‌ ‌outer‌ ‌mailing‌ ‌envelope,‌ ‌not‌ ‌on‌ ‌the‌ ‌secrecy‌ ‌sleeve.‌ ‌ 

‌ 

B. Florida‌ ‌ 
‌ 

Each‌ ‌absentee‌ ‌ballot‌ ‌in‌ ‌Florida‌ ‌‌contain‌ed‌ ‌a‌ ‌ballot,‌ ‌a‌ ‌secrecy‌ ‌sleeve‌ ‌with‌ ‌instructions‌ ‌for‌ ‌the‌‌                             
absentee‌ ‌voter,‌ ‌and‌ ‌a‌ ‌return‌ ‌envelope.‌ However,‌ ‌if‌ ‌a‌ ‌voter‌ ‌forgot‌ ‌to‌ ‌include‌ ‌the‌ ‌secrecy‌‌                             
sleeve‌ ‌with‌ ‌the‌ ‌ballot,‌ ‌the‌ ‌vote‌ ‌was‌ ‌still‌ ‌counted‌,‌ ‌according‌ ‌to‌ ‌‌election‌ ‌officials‌.‌‌                         
Nevertheless,‌ ‌around‌ ‌‌18,000‌ ‌absentee‌ ‌ballots‌ ‌were‌ ‌rejected‌ ‌during‌ ‌the‌ ‌2020‌ ‌presidential‌‌                     
primary‌ ‌‌due‌ ‌to‌ ‌missing‌ ‌signatures‌ ‌and‌ ‌mismatched‌ ‌signatures,‌ ‌among‌ ‌other‌ ‌reasons.‌ ‌ 

‌ 
Florida’s‌ ‌‌election‌ ‌code‌ ‌provided‌ ‌secrecy‌ ‌sleeve‌ ‌instructions‌ ‌for‌ ‌both‌ ‌election‌ ‌officials‌ ‌and‌‌                       
voters.‌‌It‌‌stated,‌‌in‌‌relevant‌‌part,‌‌that‌‌election‌‌supervisors‌‌“shall‌‌enclose‌‌with‌‌each‌‌vote-by-mail‌‌                           
ballot‌‌two‌‌envelopes:‌‌a‌‌secrecy‌‌envelope,‌‌into‌‌which‌‌the‌‌absent‌‌elector‌‌shall‌‌enclose‌‌his‌‌or‌‌her‌‌                               
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https://law.justia.com/codes/alaska/2011/title15/chapter15-20/sec-15-20-030/
https://etc.usf.edu/clippix/picture/ballot-secrecy-sleeve-and-return-envelope.html
https://www.votemanatee.com/Portals/Manatee/Documents/VBM%20FAQs%20for%20SS%20for%20website.pdf?ver=2020-09-14-153203-787
https://www.votemanatee.com/Portals/Manatee/Documents/VBM%20FAQs%20for%20SS%20for%20website.pdf?ver=2020-09-14-153203-787
https://www.npr.org/2020/08/22/904693468/more-than-550-000-primary-absentee-ballots-rejected-in-2020-far-outpacing-2016
https://www.npr.org/2020/08/22/904693468/more-than-550-000-primary-absentee-ballots-rejected-in-2020-far-outpacing-2016
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0101/Sections/0101.64.html
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marked‌ ‌ballot;‌ ‌and‌ ‌a‌ ‌mailing‌ ‌envelope,‌ ‌into‌ ‌which‌ ‌the‌ ‌absent‌ ‌elector‌ ‌shall‌ ‌then‌ ‌place‌ ‌the‌‌                             
secrecy‌‌envelope.”‌‌The‌‌voter’s‌‌certificate‌‌must‌‌be‌‌printed‌‌on‌‌the‌‌back‌‌of‌‌the‌‌mailing‌‌envelope,‌‌                             
with‌ ‌the‌ ‌line‌ ‌for‌ ‌the‌‌voter’s‌‌signature‌‌crossing‌‌the‌‌seal‌‌of‌‌the‌‌envelope.‌‌The‌‌secrecy‌‌envelope‌‌                               
itself‌‌displayed‌‌a‌‌printed‌‌warning‌‌that‌‌the‌‌ballot‌‌would‌‌not‌‌be‌‌counted‌‌if‌‌it‌‌was‌‌not‌‌received‌‌by‌‌                                   
the‌ ‌supervisor‌ ‌of‌ ‌elections‌ ‌by‌ ‌7‌ ‌p.m.‌ ‌on‌ ‌Election‌ ‌Day.‌‌ ‌  

‌ 

C. Georgia‌ ‌ 
‌ 

In‌‌2020,‌‌Georgia‌‌absentee‌‌ballot‌‌packages‌‌‌contained‌‌the‌‌ballot,‌‌instructions,‌‌an‌‌outer‌‌envelope,‌‌                         
and‌‌a‌‌“privacy‌‌sleeve”‌‌in‌‌the‌‌form‌‌of‌‌a‌‌white‌‌piece‌‌of‌‌paper.‌‌An‌‌August‌‌21,‌‌2020,‌‌‌order‌‌from‌‌the‌‌                                       
U.S.‌ ‌District‌ ‌Court‌ ‌for‌ ‌the‌ ‌Northern‌ ‌District‌‌of‌‌Georgia,‌‌Atlanta‌‌Division,‌‌noted‌‌that‌‌“the‌‌ballot‌‌                             
design‌‌was‌‌changed‌‌for‌‌the‌‌2020‌‌primary‌‌election‌‌to‌‌eliminate‌‌the‌‌secrecy‌‌envelope….Instead,‌‌                         
the‌ ‌2020‌ ‌primary‌ ‌ballot‌ ‌included‌ ‌a‌ ‌‘privacy‌ ‌sleeve,’‌ ‌a‌ ‌change‌ ‌that‌ ‌was‌ ‌made‌ ‌to‌ ‌‘allow‌ ‌faster‌‌                               
processing‌ ‌of‌‌returned‌‌ballots‌‌by‌‌election‌‌officials.’”‌‌This‌‌change‌‌‌remained‌‌in‌‌effect‌‌during‌‌the‌‌                           
2020‌ ‌general‌ ‌election.‌ ‌‌Officials‌ ‌said‌‌that‌‌returning‌‌the‌‌absentee‌‌ballot‌‌inside‌‌the‌‌privacy‌‌                         
sleeve‌ ‌was‌ ‌‌entirely‌ ‌optional‌.‌ ‌‌Note,‌ ‌however,‌ ‌that‌ ‌the‌ ‌Georgia‌ ‌Secretary‌ ‌of‌ ‌State’s‌ ‌office‌‌                         
mistakenly‌‌included‌‌in‌‌its‌‌instructions‌‌that‌‌absentee‌‌ballots‌‌would‌‌include‌‌an‌‌inner‌‌“envelope,”‌‌                         
rather‌ ‌than‌ ‌a‌ ‌folded‌ ‌white‌ ‌sheet‌ ‌of‌ ‌paper‌ ‌that‌ ‌now‌ ‌served‌ ‌as‌ ‌the‌ ‌privacy‌ ‌sleeve.‌ ‌ 

‌ 
Georgia’s‌ ‌‌election‌ ‌code‌ ‌‌detailed‌ ‌the‌ ‌requirements‌ ‌of‌ ‌voters‌ ‌with‌ ‌respect‌ ‌to‌ ‌the‌ ‌secrecy‌‌                         
envelope.‌ ‌It‌ ‌stated‌ ‌that‌ ‌“the‌ ‌elector‌ ‌shall‌ ‌vote‌ ‌his‌ ‌or‌ ‌her‌ ‌absentee‌‌ballot,‌‌then‌‌fold‌‌the‌‌ballot‌‌                                 
and‌ ‌enclose‌ ‌and‌‌securely‌‌seal‌‌the‌‌same‌‌in‌‌the‌‌envelope‌‌on‌‌which‌‌is‌‌printed‌‌‘Official‌‌Absentee‌‌                               
Ballot.’‌ ‌This‌ ‌envelope‌ ‌shall‌ ‌then‌ ‌be‌ ‌placed‌ ‌in‌‌the‌‌second‌‌one,‌‌on‌‌which‌‌is‌‌printed‌‌the‌‌form‌‌of‌‌                                   
the‌ ‌oath‌ ‌of‌ ‌the‌ ‌elector;‌‌the‌‌name‌‌and‌‌oath‌‌of‌‌the‌‌person‌‌assisting,‌‌if‌‌any;‌‌and‌‌other‌‌required‌‌                                   
identifying‌ ‌information.”‌ ‌Nevertheless,‌ ‌as‌ ‌noted‌ ‌above,‌ ‌officials‌ ‌treated‌ ‌use‌ ‌of‌ ‌the‌ ‌inner‌‌                       
envelope‌‌(which‌‌in‌‌2020‌‌consisted‌‌of‌‌a‌‌folded‌‌piece‌‌of‌‌paper)‌‌as‌‌optional‌‌and‌‌did‌‌not‌‌reject‌‌the‌‌                                   
ballots‌ ‌of‌ ‌voters‌ ‌who‌ ‌failed‌ ‌to‌ ‌use‌ ‌it.‌‌ ‌  

‌ 
‌ 
‌ 
‌ 
‌ 
‌ 
‌ 
‌ 
‌ 
‌ 
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https://www.acluga.org/sites/default/files/primary-ballot-instructions-2020_2.pdf
https://www.documentcloud.org/documents/7049103-N-D-Ga-1-20-Cv-01986-ELR-134-0.html
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D. Hawaii‌‌ ‌  
‌ 

In‌ ‌Hawaii‌ ‌for‌ ‌the‌ ‌2020‌ ‌general‌ ‌election,‌ ‌each‌ ‌‌absentee‌ ‌ballot‌ ‌package‌ ‌delivered‌ ‌to‌ ‌the‌ ‌voter‌‌                             
included‌ ‌a‌ ‌return‌ ‌envelope,‌ ‌a‌ ‌yellow‌ ‌secret‌ ‌sleeve,‌ ‌general‌ ‌information,‌ ‌and‌ ‌the‌ ‌ballot‌ ‌itself.‌‌                           
Ballots‌ ‌were‌ ‌‌still‌ ‌counted‌,‌ ‌even‌ ‌if‌ ‌the‌ ‌voter‌ ‌forgot‌ ‌to‌ ‌use‌ ‌the‌ ‌secrecy‌ ‌sleeve.‌ ‌ 

‌ 
Hawaii’s‌ ‌absentee‌ ‌voting‌ ‌‌statute‌‌       
explicitly‌ ‌required‌ ‌that‌ ‌the‌ ‌clerk‌‌         
provide‌ ‌absentee‌ ‌voters‌ ‌with‌‌       
“ballots,‌ ‌ballot‌ ‌envelopes,‌ ‌and‌ ‌a‌‌         
return‌ ‌envelope‌ ‌that‌ ‌shall‌ ‌contain‌‌         
a‌‌statement‌‌to‌‌be‌‌subscribed‌‌to‌‌by‌‌             
the‌‌voter.”‌‌The‌‌statement‌‌affirmed‌‌         
that‌ ‌the‌ ‌intended‌ ‌voter‌ ‌was‌ ‌the‌‌           
person‌ ‌voting‌ ‌and‌ ‌had‌ ‌to‌ ‌be‌‌           
signed‌ ‌for‌ ‌the‌ ‌ballot‌ ‌to‌ ‌be‌ ‌counted.‌‌ ‌  

‌ 
‌ 
‌ 
‌ 
‌ 
‌ 

‌ 

E. Minnesota‌‌ ‌  
‌ 

Minnesota’s‌‌election‌‌code‌‌‌required‌‌that‌‌“a‌‌return‌‌envelope,‌‌a‌‌ballot‌‌envelope,‌‌and‌‌a‌‌copy‌‌of‌‌the‌‌                               
directions‌‌for‌‌casting‌‌an‌‌absentee‌‌ballot”‌‌be‌‌provided‌‌to‌‌each‌‌absentee‌‌voter.‌‌The‌‌statute‌‌also‌‌                             
detailed‌ ‌the‌ ‌design‌ ‌of‌ ‌the‌‌envelopes,‌‌requiring‌‌that‌‌the‌‌“return‌‌envelope‌‌shall‌‌be‌‌of‌‌sufficient‌‌                             
size‌ ‌to‌ ‌conveniently‌ ‌enclose‌ ‌and‌ ‌contain‌ ‌the‌ ‌ballot‌ ‌envelope‌ ‌and‌ ‌a‌ ‌folded‌ ‌voter‌ ‌registration‌‌                           
application.”‌ ‌According‌ ‌to‌ ‌officials‌ ‌in‌ ‌Hennepin‌ ‌and‌ ‌St.‌ ‌Louis‌ ‌counties,‌ ‌‌a‌ ‌missing‌ ‌“ballot‌                         
envelope”‌ ‌(or‌ ‌secrecy‌ ‌sleeve)‌ ‌was‌ ‌not‌ ‌a‌ ‌criterion‌ ‌for‌ ‌rejection‌.‌ ‌These‌ ‌two‌ ‌counties‌ ‌also‌‌                           
used‌ ‌a‌ ‌separate‌ ‌“signature‌ ‌envelope”‌ ‌(in‌ ‌addition‌ ‌to‌ ‌the‌ ‌return‌ ‌envelope‌ ‌and‌ ‌the‌ ‌ballot‌‌                           
envelope)‌‌that‌‌was‌‌required‌‌for‌‌signature‌‌verification;‌‌but,‌‌regardless,‌‌it‌‌appeared‌‌that‌‌the‌‌state‌‌                           
did‌ ‌not‌ ‌reject‌ ‌ballots‌ ‌for‌ ‌lacking‌ ‌only‌ ‌the‌ ‌secrecy‌ ‌envelope.‌ ‌ 
 
The‌ ‌state‌ ‌‌statute‌ ‌provided‌ ‌counties‌ ‌two‌ ‌options‌ ‌for‌ ‌the‌ ‌placement‌ ‌of‌ ‌the‌ ‌voter‌ ‌information.‌‌                           
Either‌ ‌(i)‌ ‌the‌ ‌return‌ ‌envelope‌ ‌must‌ ‌be‌ ‌large‌ ‌enough‌ ‌“to‌ ‌contain‌ ‌an‌ ‌additional‌ ‌envelope,‌ ‌that‌‌                             
when‌ ‌sealed,‌ ‌conceals‌‌the‌‌signature,‌‌identification,‌‌and‌‌other‌‌information”‌‌of‌‌the‌‌voter,‌‌or,‌‌(ii)‌‌                           
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https://www.facebook.com/officeofhawaiianaffairs/photos/pcb.3778675662159064/3778670112159619/
https://www.honolulu.gov/elections
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the‌‌return‌‌envelope‌‌must‌‌include‌‌“‌an‌‌additional‌‌flap‌‌that‌‌when‌‌sealed,‌‌conceals‌‌the‌‌signature,‌‌                           
identification,‌ ‌and‌‌other‌‌information”‌‌of‌‌the‌‌voter‌.”‌‌This‌‌language‌‌left‌‌open‌‌the‌‌possibility‌‌that‌‌                           
the‌ ‌inner‌ ‌envelope‌ ‌need‌ ‌not‌ ‌necessarily‌ ‌be‌ ‌the‌ ‌vehicle‌ ‌for‌ ‌providing‌ ‌identifying‌ ‌voter‌‌                         
information.‌‌Finally,‌‌the‌‌certificate‌‌of‌‌eligibility‌‌to‌‌vote‌‌by‌‌absentee‌‌ballot,‌‌which‌‌had‌‌spaces‌‌for‌‌                             
both‌ ‌the‌ ‌voter‌ ‌and‌ ‌a‌ ‌witness‌ ‌to‌ ‌sign,‌ ‌was‌ ‌printed‌ ‌on‌ ‌the‌ ‌back‌ ‌of‌ ‌the‌ ‌outer‌ ‌return‌ ‌envelope,‌‌                                   
rather‌ ‌than‌ ‌the‌ ‌inner‌ ‌envelope.‌‌ ‌  

‌ 
‌ 

‌ 
‌ 

‌ 

F. North‌ ‌Dakota‌‌ ‌  
‌ 

The‌‌‌North‌‌Dakota‌‌Century‌‌Code‌‌stated‌‌simply‌‌that‌‌“a‌‌secrecy‌‌envelope‌‌and‌‌a‌‌return‌‌envelope‌‌                             
must‌ ‌be‌ ‌enclosed‌ ‌with‌ ‌the‌ ‌ballot”‌ ‌sent‌‌to‌‌absentee‌‌voters.‌‌The‌‌voter‌‌affidavit,‌‌and‌‌spaces‌‌for‌‌                               
the‌‌voter’s‌‌signature‌‌and‌‌identifying‌‌information,‌‌were‌‌displayed‌‌on‌‌the‌‌back‌‌side‌‌of‌‌the‌‌outer‌‌                             
return‌ ‌envelope,‌‌not‌‌the‌‌secrecy‌‌envelope.‌‌Burleigh‌‌County‌‌Election‌‌Manager‌‌Erika‌‌White‌‌‌said‌‌                         
that,‌ ‌“There’s‌ ‌nothing‌ ‌in‌ ‌law‌ ‌that‌ ‌states‌ ‌we‌‌need‌‌[the‌‌secrecy‌‌envelope]‌‌coming‌‌back,‌‌and‌‌we‌‌                               
see‌‌ballots‌‌all‌‌the‌‌time‌‌where‌‌we‌‌just‌‌have‌‌the‌‌ballot‌‌inside‌‌of‌‌this‌‌envelope,‌‌and‌‌that’s‌‌fine,‌‌we‌‌                                     
accept‌ ‌that.‌ ‌It’s‌ ‌really‌ ‌up‌ ‌to‌ ‌the‌ ‌voter‌ ‌if‌ ‌they‌ ‌want‌ ‌to‌ ‌use‌ ‌the‌ ‌secrecy‌ ‌sleeve.”‌ ‌An‌ ‌election‌‌                                   
specialist‌ ‌in‌ ‌the‌ ‌office‌ ‌of‌ ‌North‌ ‌Dakota‌ ‌Secretary‌ ‌of‌ ‌State‌ ‌Lee‌ ‌Ann‌ ‌Oliver‌ ‌confirmed‌ ‌‌that‌‌                             
absentee‌ ‌ballots‌ ‌lacking‌ ‌secrecy‌ ‌sleeves‌ ‌were‌‌still‌‌counted‌‌in‌‌North‌‌Dakota‌‌in‌‌the‌‌2020‌‌                           
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https://www.legis.nd.gov/cencode/t16-1c07.pdf#nameddest=16p1-07-08
https://www.kxnet.com/your-local-election-headquarters/are-naked-ballots-valid-in-north-dakota/
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general‌ ‌election‌ ‌‌(per‌ ‌email‌ ‌received‌‌by‌‌Jesse‌‌Lazarus‌‌from‌‌Election‌‌Specialist‌‌in‌‌the‌‌Office‌‌of‌‌                             
the‌ ‌North‌ ‌Dakota‌ ‌Secretary‌ ‌of‌ ‌State‌ ‌Lee‌ ‌Ann‌ ‌Oliver,‌ ‌1/4/21).‌‌ ‌  

‌ 

G. Texas‌ ‌ 
‌ 

Texas‌‌provided‌‌two‌‌envelopes,‌‌an‌‌inner‌‌“ballot‌‌envelope”‌‌and‌‌an‌‌outer‌‌“carrier‌‌envelope”‌‌that‌‌                           
included‌‌voter‌‌information,‌‌such‌‌as‌‌‌a‌‌signature‌.‌‌The‌‌Texas‌‌‌election‌‌code‌‌provided‌‌that,‌‌“[a]fter‌‌                           
marking‌ ‌the‌ ‌ballot,‌ ‌the‌ ‌voter‌ ‌must‌‌place‌‌it‌‌in‌‌the‌‌official‌‌[inner]‌‌ballot‌‌envelope‌‌and‌‌then‌‌seal‌‌                                 
the‌ ‌[inner]‌ ‌ballot‌ ‌envelope,‌ ‌place‌ ‌the‌ ‌[inner]‌ ‌ballot‌ ‌envelope‌ ‌in‌ ‌the‌ ‌official‌ ‌[outer]‌ ‌carrier‌‌                           
envelope‌ ‌and‌ ‌then‌ ‌seal‌ ‌the‌ ‌[outer]‌ ‌carrier‌ ‌envelope,‌ ‌and‌ ‌sign‌ ‌the‌ ‌certificate‌ ‌on‌ ‌the‌ ‌[outer]‌‌                             
carrier‌‌envelope.”‌‌It‌‌also‌‌expressly‌‌states‌‌that,‌‌“‌Failure‌‌to‌‌use‌‌the‌‌[inner]‌‌official‌‌ballot‌‌envelope‌‌                             
does‌‌not‌‌affect‌‌the‌‌validity‌‌of‌‌the‌‌ballot‌”‌‌(emphasis‌‌added).‌‌Further,‌‌the‌‌2020‌‌Texas‌‌Handbook‌‌                             
for‌‌Election‌‌Judges‌‌and‌‌Clerks‌‌‌stated‌‌that‌‌a‌‌“ballot‌‌is‌‌considered‌‌valid‌‌even‌‌if‌‌it‌‌is‌‌not‌‌enclosed‌‌                                   
in‌‌a‌‌ballot‌‌secrecy‌‌envelope.”‌‌‌Thus,‌‌ballots‌‌were‌‌still‌‌counted‌‌if‌‌the‌‌voter‌‌forgot‌‌to‌‌include‌‌                               
the‌ ‌inner‌ ‌envelope.‌‌ ‌  

‌ 
The‌ ‌inner‌ ‌ballot‌ ‌envelope‌ ‌was‌‌required‌‌only‌‌to‌‌display‌‌instructions‌‌for‌‌marking‌‌and‌‌returning‌‌                           
the‌ ‌ballot,‌ ‌the‌ ‌deadline‌ ‌for‌ ‌doing‌ ‌so,‌ ‌limitations‌ ‌on‌ ‌assistance‌ ‌to‌ ‌the‌ ‌voter,‌ ‌and‌ ‌criminal‌‌                             
penalties‌‌for‌‌unlawful‌‌assistance.‌‌The‌‌outer‌‌‌carrier‌‌envelope‌,‌‌by‌‌contrast,‌‌had‌‌to‌‌include‌‌space‌‌                           
for‌ ‌the‌ ‌voter‌ ‌to‌ ‌identify‌ ‌the‌ ‌relevant‌ ‌election‌ ‌and‌ ‌personal‌‌identifying‌‌information,‌‌as‌‌well‌‌as‌‌                             
the‌ ‌voter‌ ‌certificate‌ ‌and‌‌signature,‌‌along‌‌with‌‌other‌‌specified‌‌textual‌‌material‌‌and‌‌the‌‌oath‌‌of‌‌                             
any‌ ‌person‌ ‌assisting‌ ‌the‌ ‌voter.‌‌ ‌  

‌ 

H. Washington‌ ‌State‌ ‌ 
‌ 

Washington‌‌State’s‌‌absentee‌‌ballots‌‌were‌‌sent‌‌with‌‌secrecy‌‌sleeves‌‌but,‌‌in‌‌at‌‌least‌‌‌one‌‌county‌,‌‌                             
the‌ ‌secrecy‌ ‌sleeve‌ ‌specifically‌ ‌stated:‌ ‌“If‌ ‌you‌ ‌forget‌ ‌to‌ ‌use‌ ‌the‌ ‌sleeve,‌ ‌your‌ ‌ballot‌ ‌will‌ ‌still‌ ‌be‌‌                                 
counted.”‌ ‌Therefore,‌ ‌‌it‌ ‌appeared‌‌that‌‌ballots‌‌received‌‌without‌‌secrecy‌‌sleeves‌‌would‌‌not‌‌                       
be‌ ‌rejected.‌ ‌‌Additionally,‌ ‌the‌ ‌official‌ ‌‌website‌ ‌of‌ ‌the‌ ‌secretary‌ ‌of‌ ‌state‌ ‌stated:‌‌“‌Your‌‌elections‌‌                           
department‌ ‌will‌ ‌securely‌ ‌process‌ ‌your‌ ‌ballot‌ ‌if‌ ‌your‌ ‌security‌ ‌envelope‌ ‌is‌ ‌unsealed.”‌ ‌ 

‌ 
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‌ 
Washington’s‌‌‌election‌‌code‌‌required‌‌that‌‌absentee‌‌voters‌‌be‌‌provided‌‌with‌‌“a‌‌security‌‌envelope‌‌                         
in‌ ‌which‌ ‌to‌ ‌conceal‌ ‌the‌ ‌ballot‌ ‌after‌ ‌voting,”‌ ‌along‌ ‌with‌ ‌a‌ ‌larger‌ ‌return‌ ‌envelope.‌ ‌The‌ ‌code‌‌                               
further‌ ‌mandated‌ ‌that‌ ‌the‌ ‌voter‌ ‌swear‌ ‌to‌ ‌and‌ ‌sign‌ ‌a‌ ‌provided‌ ‌declaration‌ ‌but‌ ‌stated‌ ‌simply‌‌                             
that‌ ‌the‌ ‌“ballot‌ ‌materials‌ ‌must‌ ‌provide‌ ‌space‌ ‌for‌ ‌the‌ ‌voter‌ ‌to‌ ‌sign‌ ‌the‌ ‌declaration,”‌ ‌without‌‌                             
specifying‌ ‌on‌ ‌which‌ ‌envelope‌ ‌or‌ ‌other‌ ‌ballot‌ ‌materials‌ ‌the‌ ‌oath‌ ‌should‌ ‌be‌ ‌printed.‌ ‌ 

‌ 

I. West‌ ‌Virginia‌ ‌ 
‌ 

West‌‌Virginia‌‌absentee‌‌ballots‌‌were‌‌sent‌‌with‌‌inner‌‌and‌‌outer‌‌envelopes,‌‌but‌‌the‌‌state‌‌did‌‌not‌‌                               
specify‌ ‌whether‌ ‌ballots‌ ‌returned‌ ‌without‌ ‌inner‌ ‌envelopes‌ ‌would‌ ‌be‌ ‌rejected.‌ ‌The‌ ‌state’s‌‌                       
election‌ ‌code‌ ‌required‌ ‌election‌ ‌officials‌ ‌to‌ ‌provide‌ ‌absentee‌ ‌voters‌ ‌with‌ ‌two‌‌envelopes—one‌‌                       
marked‌ ‌“Absent‌ ‌Voter’s‌ ‌Ballot‌ ‌Envelope‌ ‌No.‌ ‌1”‌ ‌and‌ ‌the‌ ‌other‌ ‌marked‌ ‌“Absent‌ ‌Voter’s‌ ‌Ballot‌‌                           
Envelope‌‌No.‌‌2.”‌‌The‌‌voter‌‌had‌‌to‌‌place‌‌their‌‌ballot‌‌into‌‌the‌‌envelope‌‌marked‌‌“No.‌‌1”‌‌and‌‌seal‌‌it‌‌                                     
and‌‌then‌‌place‌‌this‌‌sealed‌‌envelope‌‌into‌‌the‌‌envelope‌‌marked‌‌“No.‌‌2.”‌‌Finally,‌‌the‌‌forms‌‌on‌‌the‌‌                                 
outer‌ ‌envelope‌ ‌(No.‌ ‌2)‌ ‌had‌ ‌to‌ ‌be‌ ‌completed‌ ‌and‌ ‌signed‌ ‌before‌ ‌the‌ ‌envelope‌ ‌was‌ ‌returned.‌‌                             
Therefore,‌ ‌while‌ ‌the‌ ‌voter‌ ‌certification‌ ‌was‌ ‌on‌ ‌the‌ ‌outer,‌ ‌rather‌ ‌than‌‌the‌‌inner‌‌envelope,‌‌the‌‌                             
code‌ ‌did‌ ‌contemplate‌ ‌the‌ ‌voter‌ ‌using‌ ‌both‌ ‌envelopes.‌‌ ‌  

‌ 
Absentee‌ ‌ballot‌ ‌‌instructions‌ ‌advised‌ ‌voters‌ ‌to‌ ‌fold‌ ‌a‌‌completed‌‌ballot,‌‌put‌‌it‌‌in‌‌“envelope‌‌#1”‌‌                             
and‌‌seal‌‌that‌‌inner‌‌envelope‌‌before‌‌placing‌‌the‌‌inner‌‌envelope‌‌into‌‌“envelope‌‌#2,”‌‌which‌‌then‌‌                             
had‌ ‌to‌ ‌be‌ ‌sealed‌ ‌and‌ ‌signed.‌ ‌Election‌ ‌officials‌ ‌at‌ ‌the‌ ‌county‌ ‌clerk’s‌‌office‌‌in‌‌Kanawha‌‌County‌‌                               
said‌ ‌that‌ ‌‌ballots‌ ‌would‌ ‌not‌ ‌be‌ ‌rejected‌ ‌if‌ ‌the‌ ‌voter‌ ‌failed‌ ‌to‌ ‌use‌ ‌the‌ ‌inner‌ ‌envelope.‌ ‌ 

‌ 
‌ 

______________________________________________________________________________‌‌ ‌  
SECRECY‌ ‌SLEEVES‌ ‌AND‌ ‌THE‌ ‌“NAKED‌ ‌BALLOT”‌ ‌IN‌ ‌THE‌ ‌2020‌ ‌GENERAL‌ ‌ELECTION‌ ‌ 

22‌ ‌ 

https://app.leg.wa.gov/rcw/default.aspx?cite=29A.40.091
http://www.wvlegislature.gov/wvcode/ChapterEntire.cfm?chap=3&art=3&section=5
http://www.monroecountywv.net/Forms/Elections/A2INS.pdf


STANFORD-MIT‌ ‌HEALTHY‌ ‌ELECTIONS‌ ‌PROJECT‌ ‌ 
‌ 

VI. States‌ ‌That‌ ‌Allowed‌ ‌But‌ ‌Did‌ ‌Not‌ ‌Require‌‌ 
Counties‌ ‌To‌ ‌Use‌ ‌Secrecy‌ ‌Sleeves‌ ‌ 

‌ 
A. Montana,‌ ‌Oregon‌ ‌and‌ ‌Michigan‌‌ ‌  

‌ 
A‌‌few‌‌states‌‌allowed‌‌for,‌‌but‌‌did‌‌not‌‌require,‌‌counties‌‌                   
to‌ ‌provide‌ ‌secrecy‌ ‌sleeves‌ ‌to‌ ‌absentee‌ ‌voters.‌ ‌For‌‌               
example,‌ ‌under‌ Montana‌ ‌law‌,‌ ‌“[i]f‌ ‌a‌ ‌voted‌ ‌absentee‌‌               
ballot‌‌has‌‌not‌‌been‌‌placed‌‌in‌‌a‌‌secrecy‌‌envelope,‌‌the‌‌                   
election‌ ‌administrator‌ ‌shall‌ ‌place‌ ‌the‌ ‌ballot‌ ‌in‌ ‌a‌‌               
secrecy‌ ‌envelope‌ ‌without‌ ‌examining‌ ‌the‌ ‌ballot”‌ ‌and‌‌             
the‌ ‌ballot‌ ‌will‌ ‌still‌ ‌be‌ ‌counted.‌‌ ‌  

‌ 
Similarly,‌ ‌Michigan‌ ‌law‌ ‌provided‌ ‌that‌ ‌each‌ ‌absentee‌ ‌ballot‌ ‌sent‌ ‌to‌ ‌the‌ ‌voter‌ ‌should‌ ‌‌include‌‌                           
instructions‌‌to‌‌direct‌‌the‌‌voter‌‌to‌‌first‌‌vote‌‌and‌‌then‌‌“place‌‌the‌‌ballot‌‌in‌‌the‌‌secrecy‌‌envelope,‌‌if‌‌                                   
any.”‌ ‌The‌‌instructions‌‌further‌‌‌indicated‌‌that,‌‌if‌‌a‌‌secrecy‌‌envelope‌‌was‌‌not‌‌provided,‌‌the‌‌voter‌‌                             
should‌ ‌“refold‌ ‌the‌ ‌ballot‌ ‌to‌ ‌conceal‌ ‌[their]‌ ‌vote.”‌ ‌Michigan’s‌ ‌election‌ ‌code‌ ‌‌instructed‌ ‌election‌‌                         
officials‌‌responsible‌‌for‌‌opening‌‌absentee‌‌ballot‌‌return‌‌envelopes‌‌to‌‌take‌‌any‌‌absentee‌‌ballots‌‌                         
they‌‌found‌‌that‌‌were‌‌not‌‌already‌‌contained‌‌within‌‌a‌‌secrecy‌‌envelope‌‌and‌‌“immediately‌‌insert‌‌                           
that‌‌absent‌‌voter‌‌ballot‌‌into‌‌an‌‌absent‌‌voter‌‌ballot‌‌secrecy‌‌envelope.”‌‌In‌‌other‌‌words,‌‌absentee‌                             
ballots‌ ‌were‌ ‌not‌ ‌rejected‌ ‌because‌ ‌the‌ ‌voter‌ ‌did‌ ‌not‌ ‌use‌ ‌the‌ ‌secrecy‌ ‌envelope.‌ ‌Indeed,‌ ‌a‌‌                             
spokesperson‌ ‌for‌ ‌the‌ ‌Michigan‌ ‌Secretary‌ ‌of‌ ‌State‌ ‌Tracy‌ ‌Wimmer‌ ‌‌confirmed‌ ‌that,‌ ‌if‌ ‌election‌‌                         
workers‌ ‌opened‌ ‌a‌ ‌return‌ ‌envelope‌ ‌and‌ ‌found‌ ‌a‌ ‌naked‌ ‌absentee‌ ‌ballot‌ ‌without‌ ‌a‌ ‌secrecy‌‌                           
envelope,‌ ‌they‌ ‌would‌ ‌simply‌ ‌place‌ ‌the‌ ‌absentee‌ ‌ballot‌ ‌into‌ ‌a‌ ‌new‌ ‌secrecy‌ ‌envelope‌ ‌and‌‌                           
“proceed‌ ‌as‌ ‌normal.”‌ ‌ 

‌ 
In‌ ‌‌Oregon‌,‌ ‌‌the‌ ‌‌default‌ ‌rule‌ ‌was‌ ‌to‌‌provide‌‌voters‌‌with‌‌a‌‌secrecy‌‌envelope.‌‌However,‌‌counties‌‌                             
could‌ ‌apply‌ ‌to‌‌the‌‌secretary‌‌of‌‌state‌‌to‌‌use‌‌a‌‌different‌‌procedure‌‌for‌‌maintaining‌‌privacy,‌‌and‌‌                               
the‌ ‌‌state‌ ‌assured‌ ‌voters‌ ‌tha‌t‌ ‌“[t]he‌ ‌county‌ ‌elections‌ ‌office‌ ‌will‌ ‌maintain‌ ‌the‌ ‌privacy‌ ‌of‌ ‌your‌‌                             
ballot‌ ‌if‌ ‌you‌ ‌forget‌ ‌the‌ ‌optional‌ ‌secrecy‌ ‌envelope‌ ‌or‌ ‌sleeve‌ ‌and‌ ‌your‌ ‌ballot‌ ‌will‌ ‌still‌ ‌count.”‌‌ ‌  

‌ 

VII. Conclusion‌ ‌ 
‌ 

Of‌‌the‌‌17‌‌states‌‌that‌‌required‌‌election‌‌officials‌‌to‌‌provide‌‌absentee‌‌voters‌‌with‌‌secrecy‌‌sleeves,‌‌                             
seven‌ ‌states‌ ‌rejected‌ ‌ballots‌ ‌received‌ ‌without‌ ‌the‌ ‌secrecy‌‌sleeve.‌‌In‌‌most‌‌of‌‌these‌‌states,‌‌the‌‌                             
voter’s‌ ‌signature,‌ ‌certification,‌ ‌or‌ ‌other‌ ‌required‌ ‌identifying‌ ‌information‌ ‌was‌ ‌required‌ ‌to‌ ‌be‌‌                       
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https://leg.mt.gov/bills/mca/title_0130/chapter_0130/part_0020/section_0410/0130-0130-0020-0410.html
http://www.legislature.mi.gov/(S(ocdx5a5b031uu20yddyrumjn))/mileg.aspx?page=getObject&objectName=mcl-168-764a
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https://www.lansingstatejournal.com/story/news/politics/elections/2020/10/23/michigan-absentee-ballot-track-election-2020-vote-secrecy-sleeve/3730547001/
http://oregonvotes.gov/voters-guide/english/votinginfo_faqs.html
https://www.oregonlaws.org/ors/254.470
https://www.oregonlaws.org/ors/254.470
http://oregonvotes.gov/voters-guide/english/votinginfo_faqs.html
http://oregonvotes.gov/voters-guide/english/votinginfo_faqs.html
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written‌ ‌on‌ ‌the‌ ‌secrecy‌ ‌sleeve,‌ ‌so‌ ‌the‌ ‌rejection‌ ‌of‌ ‌the‌ ‌ballot‌‌was‌‌largely‌‌driven‌‌by‌‌the‌‌missing‌‌                                 
voter‌ ‌information.‌ ‌Just‌ ‌five‌ ‌states—Florida,‌ ‌Georgia,‌ ‌Hawaii,‌ ‌Texas,‌ ‌and‌‌Washington—made‌‌it‌‌                     
clear‌ ‌that‌ ‌they‌ ‌would‌ ‌count‌ ‌“naked‌ ‌ballots,”‌ ‌or‌ ‌ballots‌ ‌received‌ ‌without‌ ‌a‌ ‌secrecy‌ ‌sleeve,‌‌                           
statewide,‌‌in‌‌the‌‌general‌‌election‌‌of‌‌2020.‌‌And‌‌large‌‌counties‌‌in‌‌several‌‌other‌‌states—including‌‌                           
Alaska,‌‌Minnesota,‌‌North‌‌Dakota,‌‌and‌‌West‌‌Virginia—also‌‌confirmed‌‌that‌‌ballots‌‌would‌‌not‌‌be‌‌                         
rejected‌‌for‌‌lack‌‌of‌‌a‌‌secrecy‌‌sleeve.‌‌In‌‌most‌‌of‌‌these‌‌states,‌‌the‌‌required‌‌voter‌‌information‌‌was‌‌                                 
on‌‌the‌‌outer‌‌envelope,‌‌not‌‌on‌‌the‌‌secrecy‌‌sleeve.‌‌In‌‌other‌‌jurisdictions,‌‌however,‌‌the‌‌rules‌‌were‌‌                               
not‌ ‌so‌ ‌clear,‌ ‌and‌ ‌voters‌ ‌risked‌ ‌their‌ ‌ballot‌ ‌being‌ ‌rejected‌ ‌and‌ ‌their‌ ‌vote‌ ‌not‌ ‌counted‌ ‌if‌ ‌they‌‌                                 
forgot‌ ‌to‌ ‌use‌ ‌the‌ ‌inner‌ ‌envelope.‌‌ ‌  

‌ 
To‌‌avoid‌‌rejected‌‌votes‌‌for‌‌failure‌‌to‌‌include‌‌the‌‌inner‌‌envelope,‌‌policymakers,‌‌election‌‌officials,‌‌                           
political‌‌parties,‌‌and‌‌nonprofits‌‌in‌‌2020‌‌employed‌‌several‌‌successful‌‌strategies.‌‌In‌‌Pennsylvania,‌‌                       
the‌‌publicity‌‌around‌‌litigation‌‌and‌‌awareness‌‌campaigns‌‌appeared‌‌to‌‌have‌‌helped‌‌educate‌‌the‌‌                         
public‌ ‌about‌ ‌the‌ ‌importance‌ ‌of‌ ‌including‌ ‌the‌ ‌secrecy‌ ‌sleeve,‌ ‌reducing‌ ‌voter‌ ‌error.‌ ‌In‌ ‌other‌‌                           
states,‌ ‌such‌ ‌as‌ ‌Kentucky,‌ ‌ballot-curing‌ ‌processes‌ ‌appeared‌ ‌to‌ ‌have‌ ‌lowered‌ ‌overall‌‌absentee‌‌                       
ballot‌ ‌rejection‌ ‌rates,‌ ‌including‌ ‌from‌ ‌failure‌ ‌to‌ ‌include‌ ‌the‌ ‌secrecy‌ ‌envelope.‌‌ ‌  

‌ 
For‌ ‌policymakers‌ ‌and‌ ‌election‌ ‌officials‌‌seeking‌‌to‌‌reduce‌‌rejection‌‌rates‌‌based‌‌on‌‌inadvertent‌‌                         
failure‌‌of‌‌the‌‌voter‌‌to‌‌include‌‌the‌‌inner‌‌secrecy‌‌envelope,‌‌moving‌‌the‌‌location‌‌of‌‌required‌‌voter‌‌                               
information‌ ‌or‌ ‌certification‌‌from‌‌the‌‌inner‌‌envelope‌‌to‌‌the‌‌outer‌‌envelope,‌‌as‌‌was‌‌the‌‌case‌‌in‌‌                               
Alaska,‌ ‌North‌ ‌Dakota,‌ ‌and‌ ‌Texas,‌ ‌could‌ ‌make‌‌it‌‌easier‌‌for‌‌legislatures‌‌and‌‌election‌‌officials‌‌to‌‌                             
accept‌ ‌ballots‌ ‌where‌ ‌the‌ ‌voter‌ ‌forgets‌ ‌to‌ ‌use‌ ‌the‌ ‌inner‌ ‌envelope.‌ ‌And‌ ‌as‌ ‌Philadelphia’s‌ ‌City‌‌                             
Commissioner‌ ‌Lisa‌ ‌M.‌‌Deeley‌‌cautioned‌‌in‌‌her‌‌‌letter‌‌to‌‌the‌‌Pennsylvania‌‌state‌‌legislature,‌‌it‌‌is‌‌                             
worth‌‌examining‌‌whether‌‌the‌‌use‌‌of‌‌secrecy‌‌envelopes‌‌continues‌‌to‌‌serve‌‌the‌‌original‌‌purpose‌‌                           
for‌ ‌which‌ ‌they‌ ‌were‌ ‌adopted,‌ ‌or‌ ‌whether‌ ‌modern‌ ‌vote-counting‌ ‌procedures‌ ‌obviate‌ ‌their‌‌                       
necessity.‌ ‌ 
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