RAE LANGTON Whose Right? ,
' Ronald Dworkin, Women,
and Pornographers

Amidst the heated and often acrimonious controversies about pornogra-
phy and government policy, the answer to one guestion at least has al-
ways seemed obvious. Should liberal theorists be in favor of permitting
pornography? As champions of our basic liberties, and as champions es-
pecially of free speech, liberals have found it easy to answer this question
with a simple “yes.” They are of course accustomed to viewing their op-
ponents in this debate as conservatives, who want pornography prohib- -
ited because it is immoral; liberals view moralistic motives of this kind
with deep (and doubtless justified) suspicion. But there are other voices
in the debate, too, voices arguing that we have reason to be concerned
about pornography, not because it is morally suspect, but because we
care about equality and the rights of women. This aspect of the debate
between liberals and their opponents can begin to look like an argument
about liberty and equality—freedom of speech versus women’s rights—
and so, apparently, it has been regarded by the courts.*

Ronald Dworkin is one liberal theorist who has defended a right to
pornography, addressing the topic in “Do We Have a Right to Pornogra-
phy?’2 He is, in addition, a liberal who thinks that there can be no real
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conflict between liberty and equality.s Given that the pornography issue
can be seen as apparently posing just such a conflict, it is natural to
wonder whether Dworkin is right. In this article I put to Dworkin the
question raised at the outset: Should liberals, or should Dworkin, at any
rate, be in favor of permitting pornography? In the light of Dworkin's
general theoretical commitments, the answer is not as obvious as it
might appear. ‘

In commenting elsewhere on the topical relevance of the argument he
presented in “Do We Have a Right to Pornography?” Dworkin remarks
that the controversy it deals with is one that has been given “fresh shape
and importance” by recent history. “Old wars over pornography and cen-
sorship have new armies,” he writes, “in radical feminists and the Moral
Majority.”s The recent history here alluded to presumably includes the
controversy over a feminist antipornography ordinance that was passed
in 1984 by the Indianapolis City Council, was swiftly challenged, and
was judged by the district court to be unconstitutional.s

One modest aim of this article is to show that, whatever success Dwor-
kin's argument may have against the armies of the Moral Majority, it
does not even begin to address the approach he labels “radical feminist.”
A second and more substantial aim is to show that the latter “feminist”
argument is not only consistent with Dworkin's liberalism, but is, so far
as I can tell, demanded by it. My strategy here will be to work entirely
within the Dworkinian theoretical system, and to show how that system
yvields a conclusion about pornography that is radically at odds with
Dworkin’s own, as expressed in his article on this topic. I argue that
Dworkin’s principle of equal concern and respect requires a policy about
pornography that conflicts with commonly held liberal views about the
subject, and that coincides instead with the restrictive or prohibitive pol-
icy favored by his feminist foes. In the course of my argument I restrict
my attention to pornography of a certain kind, and I make use of certain
empirical claims that Dworkin does not consider. But, granted these not
overly controversial claims, Dworkin’s theoretical commitments appear
to supply ample resources for the justification of a prohibitive strategy.
Dworkin, of course, agrees that some empirical premises would be suf-
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ficient to support a prohibitive argument. If, for example, there were con-
clusive evidence linking pornography to violence, one could justify a pro-
hibitive strategy on the basis of a simple harm principle. However, the
prohibitive arguments advanced in this article do not require empirical
premises as strong as this, nor do they rely on a simple harm principle.
They rely instead on the notion of equality that forms the linchpin of
Dworkinian liberal theory.

Section I of this article sets out Dworkin’s theoretical framework as it
appears in Taking Rights Seriously® and, in particular, as it appears in
the essay “What Rights Do We Have?”7 In Section II I examine the way
Dworkin applies this framework in a civil rights context in the essay “Re-
verse Discrimination.”® In Section III I turn to the issue of pornography,
considering Dworkin's own treatment of the subject in “Do We Have a
Right to Pornography?” Section IV draws together the two issues of civil
rights and pornography, presenting a feminist case against pornography,
largely as it was argued by those who supported the above-mentioned
ordinance—in particular, by Catherine MacKinnon.? Armed with some
insights from this latter perspective on the pornography gquestion, I re-
turn in Section V to the Dworkinian theoretical framework, showing that
the civil rights approach that Dworkin uses in “Reverse Discrimination”
is an appropriate approach for pornography. 1 construct two independent
arguments, modeled closely on Dworkin’s own, for the conclusion that
pornography should be prohibited. In Dworkinian terms, the first is an
argument of principle, the second an argument of policy. Each argument
is, I believe, as strong as its model in “Reverse Discrimination”; and the
conjunction of the two appears to constitute a powerful argument for a
prohibitive policy. It should, however, be evident from what I have said
that T am not advocating a particular legal strategy in this article. I am
not arguing that prohibition is an appropriate response to some kinds of
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offer support for MacKinnon's conclusion; but if my argument fails, it does not undermine
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pornography, still less that it is the best response. On such matters I
remain agnostic for the present purposes, content to argue that, what-
ever its merits, a prohibitive strategy can apparently be justified by
Dworkinian liberal theory.

Suppose I am right: what then? The question of what to conclude from
this happy if unexpected marriage of Dworkinian theory and radical fem-
inism would still be a matter for open debate, and in the final section of
the article (Section VI) I briefly explore some of the possibilities. Does
the result represent a liberat vindication of a certain feminist argument?
Or does it represent a kind of reductio of Dworkin’s brand of liberalism?
Either response is possible. But if we want to accept Dworkin’s general
theory, we must also accept the radical feminist conclusion about por-
nography; and if we want to reject that conclusion, we must also reject
Dworkin’s theory, or some part thereof. What we cannot do, if I am right,
is hold on to the Dworkinian theory, and maintain at the same time a
traditionally liberal stance toward pornography. An apparent corollary of
the result about pornography is that Dworkin's theory seems incapable
of defending a right to certain other kinds of constitutionally protected
speech; indeed, it can apparently be used to construct strong arguments
for their prohibition. I discuss this possibility toward the end of the arti-
cle, leaving the implications of the result open, once again, to the read-
er's interpretation.

I. THEORETICAL FRAMEWORK

In “What Rights Do We Have?” Dworkin sets out some basic elements
of his political theory, and the role that rights have to play in that theory.
Since I need to draw on these views in some detail later on, I will take
the opportunity to summarize some aspects that will become relevant.
Dworkin takes as his starting point certain “postulates of political mo-
rality” that are central, he says, to a liberal conception of equality.** They
can be summed up in the slogan “Government must treat those whom it
governs with equal concern and respect.” To treat citizens with concern
" is to treat them as creatures capable of suffering and frustration; to treat
citizens with respect is to treat them as human beings capable of forming

10. Dworkin, “What Rights Do We Have?” p. 272.
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their own intelligent views about how their lives should be lived, and of
acting on those views. !

This notion of equality, which Dworkin takes to be a straightforward
explication of the common notion we all have, turns out, on closer in-
spection, to be rather complex. First of all, the right of citizens to be
treated with equal concern by no means commits the state to the equal
treatment of its citizens, if by that is meant that each citizen is entitled
to the same distribution of goods and opportunities as everyone else. The
right to equality is simply a right to treatment as an equal: the right to
have one's interests treated as fully and as sympathetically as the inter-
ests of anyone else. Second, the Dworkinian notion of equality appears
to have a principle of neutrality at its heart: to treat people with equal
respect is to treat each citizen's view of the good life with equal respect.
While the principle of equal concern dictates that the government “must
not distribute goods or opportunities unequally on the ground that some
citizens are entitled to more because they are worthy of more concern,”
the principle of equal respect dictates that the government “must not
constrain liberty on the ground that one citizen’s conception of the good
life of one group is nobler or superior to another’s.”** So Dworkin’s prin-
ciple of equality is double-pronged: a government subscribing to it will,
first, treat its citizens as persons equally worthy of concern, and, second,
treat them as persons whose conceptions of the good life are equally wor-
thy of respect.’3

Dworkin goes on to distinguish two kinds of political argument: argu-
ments of principle and arguments of policy. Arguments of principle in-
voke the notion of a right that is central to Dworkin’s theory. Arguments
of policy, on the other hand, do not involve rights: they are goal-based
arguments, which attempt to justify a particular course of action by
showing that it will achieve a state of affairs in which the community as
a whole will be better off. Arguments of policy come in two varieties,
depending on the character of the goal to be achieved. Utilitarian argu-
ments of policy typically have as their end the maximal satisfaction of
citizens’ preferences. Ideal arguments of policy have a different end:

11. Ibid., pp. 272—73. (The slogan slightly paraphrases Dworkin's description of the
equality principle in this passage.)

12, Ibid,, p. 273.

13. Ibid., pp. 273. 275.
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they are not concerned with the preferences of citizens, but attempt in-
stead to arrange things so that the community will be “in some way
closer to an ideal community.”?4

Arguments of policy are vulnerable in a way that arguments of princi-
ple are not. While arguments of principle are rights-based, and therefore
embody the conception of equality that Dworkin takes as foundational,
arguments of policy, by contrast, do not always yield conclusions that are
consistent with that conception; and where there is conflict, it is the
“equal concern and respect” principle that must triumph. In other
words, the conception of equality that Dworkin takes as his starting point
is one that places constraints on any argument of policy. Where the ar-
gument of policy is ideal in character, urging us to constrain liberty in
order to pursue a goal that many citizens do not in fact want, the “neu-
trality” aspect of the notion of equality comes into play: a government
that is committed to treating its citizens with equal concern and respect
is thereby committed to treating competing accounts of the good life with
equal respect; it cannot do this and claim that a particular form of life is
“inherently more valuable” than another.*s Dworkin’s example of an ar-
gument of policy that might be defeated in this way is one supporting
the goal of achieving a culturally sophisticated community, in a situation
in which nobody in fact wants such sophistication. ¢ If citizens value the
pushpin way of life, it might be wrong to force poetry on them.

Where the argument of policy is utilitarian in character, the notion of
equality places constraints upon it in a rather more sophisticated way.
After all, utilitarian arguments give every appearance of being thor-
oughly egalitarian; this was a feature evident in the original Benthamite
idea that each man is to count for one and no one for more than one.
Dworkin notes that this egalitarian appearance is what gives utilitarian-
ism its appeal. But he goes on to explain the way in which such an ap-
pearance is sometimes misleading: utilitarian arguments themselves
may vield conclusions that conflict with principles of equal concern and
respect. Consider, he says, the goal of utilitarian argument. The goal is
simply the maximal satisfaction of citizens' preferences, taking into ac-
count both the number and the intensity of the preferences to be consid-
ered. Such a goal fails to take into account the status of citizens’ prefer-

14. Ibid, p. 274.
15. Ibid.
16, Ibid.
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ences; it fails to attend to the important distinction between the
preference of a citizen for his own enjoyment of goods and opportunities
and the preference of a citizen for the assignment of goods and oppor-
tunities to others.'7

This distinction between personal and external preferences is one that
is crucial to the development of Dworkin’s theory of rights. One simple
way to see that theory (at least in the essays we are considering here) is
as a response to the inadequacies of unrestricted utilitarianism when it
is confronted with the demands of a liberal principle of equality.*® In
brief: Utilitarianism tells us to maximize the satisfaction of preferences;
but if we do that without first disqualifying the preferences of any citizen
for the assignment of goods and opportunities to citizens other than him-
self, the calculations may be distorted, a form of “double counting” may
result, and the final outcome may be one that does not treat each citizen
with equal concern and respect.’e Rights are a useful theoretical means
of preventing this unwelcome result; rights are a means of protecting
individuals from the external preferences of other individuals.

What counts as an external preference? And how do such preferences
disrupt the otherwise egalitarian character of utilitarian arguments? We
can, says Dworkin, distinguish two. ways in which the preferences of a
citizen can be external, ways that correspond to the twin aspects of the
equality principle. The citizen may, first, prefer that another citizen be
assigned fewer goods and opportunities than others because he thinks
that that person is simply worth less concern than others.2* Consider, for
example, a group of citizens who believe that blacks are simply worth
less concern than whites, and whose preferences manifest this preju-

17. Ibid., p. 275.

18. My concern in this article is almost exclusively with Dworkin’s theory as it appears
in Taking Rights Seriously and A Matter of Principle. Since then Dworkin’s views have
undergone some changes (e.g., in “"What Is Equality?™), but these are not, I think, changes
that substantijally affect the points | want to make here. It seems to me that both Dworkin's
arguments in “Reverse Discrimination” and the “Dworkinian™ antipornography arguments
presented in this article are compatible with the equality of resources scheme presented by
Dworkin in his later work.

19. For brevity's sake I am omitting further discussion of the “double counting" aspect
of Dworkin's theory, a feature that has attracted a good deal of critical attention in its own
right.

20. Again, for the sake of brevity I am omitting Dworkin's discussion of altruistic external
preferences, which have their origins in views that another citizen is worth more (rather
than less) concern than others.
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dice, They prefer, say, that the preferences of blacks be worth half those
of whites in the utilitarian calculus. If such racist preferences are taken
into account, says Dworkin, the utilitarian calculus will be distorted, and
blacks will suffer unjustly as a result.

Alternatively, and here we have the second kind of preference, a citi-
zen may prefer that another citizen be assigned fewer goods and oppor-
tunities than others because he believes the person’s conception of the
good life to be worthy of less respect than the conceptions of others.
Dworkin gives as examples of this second variety the moralistic prefer-
ences of people who disapprove of various practices (such as homaosex-
uality, pornography, Communist party adherence) and prefer that no one
in society pursue such practices. If such preferences are taken into ac-
count, the individuals in question (homosexuals, pornographers, com-
munists) will suffer, not simply because in the competing demands for
scarce resources some preferences must lose out, and they happen to be
the unlucky ones. They suffer, rather, because their own views about
how to live their lives are thought to be deserving of less respect.2:

It is often difficult in practice, says Dworkin, to distinguish personal
from external preferences. Democratic institutions usually do not have
the resources to discriminate between them; and it is because of these
pragmatic difficulties that the concept of a right comes into play. “The
concept of an individual political right . . . is a response to the philosoph-
ical defects of a utilitarianism that counts external preferences and the
practical impossibility of a utilitarianism that does not. It allows us to
enjoy the institutions of political democracy, which enforce overall or un-
refined utilitarianism, and yet protect the fundamental right of citizens
to equal concern and respect by prohibiting decisions that seem, ante-
cedently, likely to have been reached by virtue of the external compo-
nents of the preferences democracy reveals.”2 This characterization of
rights provides a means of arguing for a further central Dworkinian the-
sis: namely, that rights to particular liberties—freedom of speech, reli-
gion, and so on—are derivable from the fundamental right to equality. A
policy that constrains a particular liberty in the interests of utility may be
shown to be probably based upon an argument utilizing external prefer-
ences; equality demands that such preferences be discounted; and in
such cases the threatened citizen has a right to that liberty which will

21. Dworkin, “What Rights Do We Have?" p. 276.
22. Ibid., p. 277.
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trump the opposing argument of utility. This approach contrasts sharply
with a commonly held view that liberalism requires a right to liberty itself
amongst its basic theoretical underpinnings. It is also an approach that
attempts to answer the challenge that the right to liberty and the right
to equality are often in conflict. Far from being antagonistic, says Dwor-
kin, the one would not exist but for the other.

II. DworgiN oN CiviL RIGHTS

In “Reverse Discrimination” Dworkin applies his general principles to a
particular civil rights issue, in this instance, racial discrimination. He
addresses the question, Must laws and practices, if they are to be consis-
tent with the principle of equal concern and respect, always be “color-
blind"? Is discrimination on the basis of race—that is, taking race into
account in making decisions about the distribution of goods and oppor-
tunities—always unjust?

He considers two cases, the first focusing on the issue of racial segre-
gation, the second on that of an affirmative action program.. In the for-
mer, a black man, Sweatt, was denied admission to the Law School at
the University of Texas on the grounds that the school was for whites
only. In the latter, a white, DeFunis, was denied admission to the Law
School at the University of Washington on the grounds that his grades
and test scores were too low; however, the school had an affirmmative ac-
tion policy that granted admission to certain minority candidates with
similar scores and grades. Both Sweatt and DeFunis argued that their
rights to equal protection of the law under the Fourteenth Amendment
had been violated. Each found, or might have found, the policy to which
he objected deeply insulting.>3 In terms of these cases, the question just
raised amounts to: Do Sweatt and DeFunis stand or fall together?

Dworkin’s analysis of the issues aims to show that the two cases do
indeed differ in very significant ways. The practice of segregation, as it
appears in Sweait, does conflict with the principle of equal concern and
respect, and is therefore (given that this is the principle behind the Four-
teenth Amendment) unconstitutional. Such a policy is inherently insult-
ing, and there is a powerful rights-based argument—that is, an argu-
ment of principle—to be mounted against it. On the other hand, the
practice of affirmative action, as it appears in DeFunis, does not conflict

23. Dworkin, “Reverse Discrimination,” p. 231.
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with the equality principle, is not inherently insulting, and indeed there
is a powerful argument of policy to be presented in its favor. Since my
own argument in Section V will draw on some general structural fea-
tures of these two arguments, it will be worth looking at them in a little
more detail.

Let us begin with Sweatt. What kind of argument might be used to
justify the discriminatory practice of the University of Texas? According
to Dworkin, it would be an argument of policy, and a utilitarian one at
that.24 It might take the following form: Segregation of the Law School
benefits society as a whole, and any resulting disadvantage to blacks is
simply the unfortunate price that must be paid for the overall gain. There
are—it might be argued—many ways in which society benefits from the
practice: the economy needs white lawyers and needs no black lawyers;
black Jawyers would only be a lability to any corporation that hired them;
alumni gifts to the school would plummet if blacks were admitted; the
school’s white students prefer the company of their own kind,

Such claims may have had considerable plausibility at the time, and
may indeed point to the conclusion that segregation of the Law School
offered a means of satisfying more citizens’ preferences than any alter-
native. But what kind of preferences do we have here? Dworkin replies
that the utilitarian argument relies crucially on the external preferences
of its citizens, that is, preferences that members of a certain group be
assigned fewer opportunities because those people are worth less con-
cern. We have already seen that such preferences must be disqualified if
justice is to prevail. But are the preferences in question really external?
On the face of it, many of those mentioned above appear to be personal.
For example, a preference for the kind of company one keeps is not ex-
plicitly a preference for the assignment of goods or opportunities to
others, nor does it, at first blush, seem to commit one to any views about
the worth of other people. _

At this point Dworkin has a more detailed discussion of what is to
count as an external preference in a situation in which prejudice
abounds, that is, a situation in which beliefs about the inferior worth of
another class of citizens are strong and pervasive. In such circum-
stances, says Dworkin, we have to take special care. It is not enough to
ask, Are the preferences explicitly for a certain allocation of goods or op-

24. Ibid., pp. 230-34.
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portunities to an individual or group other than themselves? One must
also ask a further question: If the prejudice did not exist, would the pref-
erences justifying the policy exist? If it can be shown that the prefer-
ences in question exist only as a result of the racist views of those who
have them, then such preferences must be counted as external. The
thought here seems to be that there is an important connection between
certdin beliefs and desires and that this conmection has implications for
political theory. The equality principle demands that preferences that de-
pend on certain beliefs (beliefs about the inferior worth of some other
people, for instance) should not be counted.

Dworkin thinks that in cases of widespread prejudice, it will often be
impossible to answer this counterfactual question. When preferences are
affected by prejudice it is often the case that “personal and external pref-
erences are so inextricably tied together, and so mutually dependent,
that no practical test for measuring preferences will be able to discrimi-
nate the personal and external elements in any individual’s overall pref-
erence. . .. In any community in which prejudice against a particular
minority is strong, then the personal preferences upon which a utilitar-
ian argument must fix will be saturated with that prejudice; it follows
that in such a community, no utilitarian argument purporting to justify
a disadvantage to that minority can be fair.”»s In such situations one
must regard the relevant personal preferences as effectively corrupted by
prejudice, and count them as external. Associational preferences for the
company of whites offer an example of this kind of preference, in Dwor-
kin’s view. Such preferences manifest, however indirectly, “contempt for
blacks as a group.”® And since the utilitarian argument of policy in favor
of Texas’s practice of segregation must rely critically on preferences of
this kind, it is in conflict with the principle of equal concern and respect,
and unconstitutional. In opposition to such an argument, we can raise
an argument of principle: Sweatt has a right to treatment as an equal,
and he therefore has rights protecting him from the influence of the ex-
ternal preferences of others, in this case, rights against the University of
Texas and its policy of segregation.

The pattern of argument Dworkin uses here for identifying Sweatt’s
rights is very similar to the pattern he uses to identify rights in other

25. Ibid., pp. 236—37.
26. Ibid., p. 236.
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contexts. One notes first of all that there is an apparent utilitarian argu-
ment for a particular policy, and that this policy appears to disadvantage
some person or group. One investigates the preferences exploited by the
utilitarian argument and discovers that a crucial set of them are, accord-
ing to some criterion, external preferences. One concludes, finally, that
the individual or group has rights against the policy. However, there is
something a little different in Dworkin’s application of this general pat-
tern in the civil rights context of Sweatt, and it amounts, I suggest, to a
certain shifting of the burden of proof.

Consider, first of all, the notion of an external preference that Dworkin
invokes in his analysis of Sweatt. It is important to see that he has ex-
tended rather dramatically the notion of an external preference that we
saw at work in “What Rights Do We Have?” I noted in Section I that
preferences are external if they explicitly concern the allocation of re-
sources to another citizen, whether because that citizen is thought to be
worthy of less concern, or because his conception of the good life is
thought to be worthy of less respect. But that notion alone seems too
weak to supply the resources necessary for dealing with certain special
cases of prejudice. An associational preference of white law students for
company of their own kind is not explicitly a preference for the allocation
of fewer opportunities to others, but seems rather a personal preference.
In order to take such cases into account, Dworkin has elaborated the
notion of an external preference here in ways that we can summarize, in
a rough-and-ready fashion, as follows. Preferences are to be counted as
external if they satisfy any of the following three conditions. (Conditions
[2] and [3] come into play when prejudice against the group in question
is strong and pervasive.) :

(1) The preferences concern the allocation of resources to another cit-
izen, simpliciter.*

(2) The following counterfactual holds: Were the prejudice not to ex-
ist, the preferences in question would not exist.

(3) We find that the truth of the counterfactual in (2) is difficult to
determine, and there is some likelihood that prejudice has affected
the preferences.=#

27. E.g., Dworkin, “What Rights Do We Have?” p. 275,
28. Dworkin, “Reverse Discrimination,” pp. 236-38. It is not entirely clear that Dworkin
wants to separate these two, but it seems to me that they ought to be distinguished.
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So, while not denying that there may be many personal components in
the preferences underlying the Texas policy, given that there is wide-
spread prejudice against blacks, our presumption is that the relevant
preferences are affected by prejudice, therefore external, and therefore
to be dismissed. It is only by using this extended conception of an exter-
nal preference that one can succeed in raising an argument of principle
against the policy. '

Consider, second, the question of whether Sweatt is disadvantaged by
the Texas policy. There is no doubt that Sweatt is disadvantaged in this
particular instance: he wants to enter the Law School, but he cannot,
and in denying him admission the Law School is denying him opportu-
nities that are not otherwise open to him. Although there was a black law
school to which Sweatt could have gained admission, it was much infe-
rior to the white school.22 But how important to Dworkin's argument of
principle is establishing this fact of Sweatt’s disadvantage? Suppose the
Sweatt case were being made against a backdrop of a so-called separate-
but-equal segregatory social policy whereby blacks and whites were
channeled into separate but—arguably—equally good law schools. In
such a situation it would be rmuch more difficult to establish that Sweatt
was disadvantaged by the Texas policy. Dworkin mentions such a possi-
bility in a footnote, remarking with evident approval that even in such
circumstances a policy like that of Texas would be found unconstitu-
tional: “There is no doubt that an all-white law school would be uncon-
stitutional today, even if an all-black law school were provided that was,
in a material sense, the equal of that provided for whites.”s®

I infer from this that Dworkin would want to raise an argument of
principle in Sweatt’s favor even in a “separate-but-equal” social context,
as one surely would. But if this is so, then it seems that Sweatt’s right
does not depend on Sweatt’s being clearly disadvantaged, “in a material
sense,” by the Texas policy. If one were to begin nevertheless by assum-
ing that Sweatt is disadvantaged by the policy, the Law School’s hypo-
critical cries of “separate but equal” notwithstanding, one would in effect
be placing the burden of proof in Sweatt’s favor. And there is surely a
great deal to be said for placing the burden of proof in this way: even if
it is true that “separate-but-equal” social policies are invariably “equal”
in name only, and in practice harm blacks, the onus should not have to

2g. Ibid., p. 229 n. 1.
30. Ibid.
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be on blacks such as Sweatt to produce empirical arguments establish-
ing that this is so. One could accept that Sweatt had prima facie cause
for complaining about the policy (without supposing that this was in
itself sufficient to justify the conclusion that he had been unjustly
treated); and the ensuing investigation into the nature of the preferences
upen which the policy was based would reveal, assuming Dworkin’s
analysis is right, that this complaint was justified. The important step is
the latter one. The important fact, says Dworkin, is that the policy of
segregation has a certain “objective feature,”s! a feature that is quite in-
dependent of the disadvantage the policy causes blacks such as Sweatt,
and quite independent of the insult blacks feel because of it. The policy
has its roots in racism: it has its justification in an argument that rests
on racist (and therefore external) preferences. And this is the crucial
factor, the “objective feature that would disqualify the policy even if the
insult [to blacks] were not felt.”s2 It is this feature that entitles us to con-
clude that Sweatt can mount an argument of principle against the Texas
policy.

Can DeFunis mount a similar argument of principle against the Uni-
versity of Washington? Since rights, for Dworkin, can be identified only
relative to background theoretical justifications, one can answer this
question only after one has considered another. What grounds does the
Law School have for its affirmative action policy?

According to Dworkin, the Law School might plausibly raise an ideal
argument of policy in support of its affirmative action program, an argu-
ment that has equality as its goal 3> The school might argue that regard-
less of pecple’s preferences, and even if the general welfare were to de-
teriorate as a result, affirmative action programs in fact work to produce
a more equal society, and that is what counts. This ideal argument rests
on a particular empirical hypothesis: it may, as Dworkin says, be “con-
troversial whether a preferential admissions program will in fact promote
fthe goal of equality], but it cannot be said to be implausible that it
will. 34

Bearing in mind that rights are trumps, and that arguments of prin-

31 Ihid., p. 231.

32, Ibid.

33. 1bid., p. 232. Dworkin alse thinks it might be possible to mount a utilitarian argument
of policy in favor of affirmative action; since such a policy probably would not rest an ex-
ternal preferences, DeFunis would have no right against that policy either (p. 239).

34. Ibid., p. 228.
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ciple defeat arguments of policy, we can now ask, Is it possible for
DeFunis to offer an argument of principle against the practice of affir-
mative action in a manner analogous to that of Sweatt? The Fourteenth
Amendment guarantees him a right to treatment as an equal; has that
been violated? Dworkin reminds us that the right to equal concern and
respect should not be seen as the right to equal treatment per se. De-
Funis has no right to admission simply on the grounds that others have
been granted admission. What he does have is a right to treatment as an
equal: a right to be considered as fully and sympathetically as any other
applicant.ss

Dworkin goes on to discuss various criteria by which applicants are
judged, concluding, for reasons we need not go into here, that there is
nothing in the notion of race itself to make it more suspect as a criterion
than intelligence or industriousness. What is important is the reasoning
behind such a policy, in this case, the ideal argument. This argument is
a strong one, and although its empirical premise (that this course of ac-
tion will indeed work to bring about a more equal society) may be ques-
tioned, it is not, says Dworkin, “the business of judges, particularly in
constitutional cases, to overthrow decisions of other officials because the
judges disagree about the efficiency of social policies.”"3% The “business
of judges” (and presumably of legal philosophers) is to determine
whether DeFunis’s rights have been violated, and, says Dworkin, they
have not. The ideal argument does not conflict with the notion of equal
concern and respect; it does not rely on external preferences, since it
does not rely on any preferences at all, “but on the independent argu-
ment that a more equal society is a better society even if its citizens pre-
fer inequality. That argument does not deny anyone’s right to be treated
as an equal himself."s7

The argument for affirmative action presents us with a potent.combi-
nation. Notice that here again there is a certain assumption about bur-
dens of proof, concerning, this time, the effectiveness of the proposed
policy. The ideal argument makes use of an empirical hypothesis that
may well be “controversial,” but this is no bar to the constitutionality of
the policy relying on it. The structure of the overall argument consists
essentially of the following: an ideal argument of policy, with equality as

35. Ibid., p. 227.
36. Ibid,, p. 224.
37. Ibid., p. 239.
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its goal, conjoined with the complete absence of any opposing rights-
based argument. I will be drawing on some of the strengths of this form
of Dworkinian argument in discussing the pornography question in Sec-
tion V.

III. DWORKIN oN PORNOGRAPHY

In “Do We Have a Right to Pornography?” Dworkin considers a question
that has attracted attention from many political theorists, from liberals at
one end of the spectrum to the redoubtable “new armies” of conserva-
tives and feminists at the other. What might we expect Dworkin’s ap-
proach to be? On the one hand, Dworkin is first and foremost a liberal
theorist, and the freedom to produce and consume pornography has long
been a liberal cause. But he is at the same time a writer famous for tak-
ing the principle of equality to be the starting point for sound political
thinking; a writer whose sensitivity in dealing with the complex issues
surrounding prejudice against an oppressed group we have already wit-
nessed; and a writer who begins his discussion of the pornography ques-
tion by drawing an analogy between laws concerning pornography and
laws concerning racist speech. “Should we be free to incite racial
hatred?” he asks his readers in the opening paragraph—an interesting
question and one whose implications seemn worth pursuing.

Given this hopeful start, and given also that the feminist “armies” had
already begun to mass at the time of his writing,3® we might reasonably
expect that a rights-based argument against pornography would merit
at least some brief mention in the essay. Such hopes, as it turns out, are
disappointed, and Dworkin's question in the opening paragraph is not
pursued in any detail. He considers, at various points throughout the
essay, a vast number of ways in which pornography might more or less
plausibly be construed as a harm. The sample that follows is by no
means exhaustive, but I can assure my reader that there is one construal
that is conspicuous by its absence, namely, that women as a group might
be harmed by pornography.

Here is the quick sample. Since most people would prefer censorship,
permitting pornography harms general utility by leaving the majority of

38. As demonstrated, for example, in the classic collection of essays Take Back the Night:
Women on Pornography (New York: William Morrow, 1980), containing essays published
earlier.



327 Whose Right?
Ronald Dworkin, Women,
and Pornographers

preferences unsatisfied.3s Pornography damages the cultural environ-
ment.® It upsets and disgusts people.' It limits pecple’s ability to lead
the kind of lives they would want for themselves and their children.+= It
makes sex seem less valuable.+3 People find discomfort in encountering
blatant nudity because they detest themselves for taking an interest in
the proceedings, and they are forcefully reminded of what their neigh-
bors are like and of what their neighbors are getting away with. 4

To be fair, Dworkin does indeed raise the issue of whether pornogra-
phy ever presents a “special danger of personal harm narrowly con-
ceived,”ss and although he usually takes this to be a question about peo-
ple’s responses when directly confronted with pornography, he, along
with the Williams Committee, “concedes . . . the relevance of the ques-
tion whether an increase in the amount of pornography in circulation in
the community is likely to produce more violence or more sexual crimes
of any particular sort. . . .4 This is as close as Dworkin ever gets to con-
sidering whether or not it may be women who are, in the end, the ones
hurt by the pornography industry. As a rule, when he raises the possibil-
ity of any link between pornography and harm to women of a concrete
and familiar sort, he fails to take it seriously. Indeed, were it not for the
evidence we already have of Dworkin’s awareness of the subtle complex-
ities surrounding questions of group oppression, the reader might be
tempted to suppose that Dworkin’s chief interest is to lampoon the idea.
Imagining that pornography might lead to violence is like imagining that
reading Hamlet might lead to violence.+7 Or, in another passage, he won-
ders whether pornography might be like “breakfast television™ both
might be found to encourage absenteeism from work, and thereby have
(perish the thought!) “some special and deleterious effect on the general
economy.”® But as he continues with such comparisons, we begin to
discover that he thinks that questions about concrete harm are mere “ac-

39. Dworkin, “Right to Pornography?” p. 335.
4o. Ihid., pp. 337, 340.

41. Ibid., pp. 344-45.

42. Ibid., p. 340.

43. Ibid., p. 356.

44. Ibid.

45. Ibid., p. 340.

46. Ihid,, p. 338.

47. Ibid., p. 355

48. Ibid., p. 354.



328 Philosophy & Public Affairs

ademic speculation”;*s the pornography issue is itself a “relatively trivial”
problem.s° By contrast, embarrassment—that is, embarrassment on the
part of the “shy pornographer”—he describes as raising an “interesting
and important question.”s* When it comes to the plight of the shy por-
nographer, Dworkin displays a touching concern; he suggests that leg-
islators should make sure that the consumer can, should he so desire,
buy an umbrella at his favorite adult bookstore, so as to disguise his se-
cret and perhaps shametul habits.

Readers may have gathered by now that Dworkin and I do not share
exactly the same view about what is and what is not an important ques-
tion. Embarrassment is not, all things considered, a very important ques-
tion; the well-being of women is. Leaving such sympathies aside, there
are of course some relevant empirical questions to be addressed here.
And on certain questions of this kind Dworkin accepts the findings of
the Williams Committee, namely, that there is no persuasive evidence
that pornography causes violent crime.s* On other empirical questions—
for example, questions about pornography’s possible role in a society in
which women happen to be widely oppressed—Dwaorkin is comfortably
silent. One wonders whether he would have been as comfortable had
Sweatt’s opponents cited, in support of their case, similar findings that
had reached a similarly happy conclusion that there was no persuasive
evidence that the practice of racial segregation causes violent crime. One
does not always need conclusive evidence about crime to have cause for
concern, nor is violence the only worry in situations in which there is
widespread prejudice and discrimination against a particular group. In
such situations, as Dworkin has already taught us, our investigation
must take special care.

Readers of “Do We Have a Right to Pornography?” may be a little puz-
zled at this point. Why, we may be forgiven for asking, does Dworkin
consider this “relatively trivial” issue to be worthy of serious attention,
worthy in fact of a full forty-five pages of sophisticated political analysis?
If we look again at the first of Dworkin's suggestions about the harm
pornography brings about, we will find our answer. Most people, he says,

49. Ihid., p. 355.

so0. Ibid., p. 350. ]

51. Ibid,, p. 358. Note that Dworkin uses the term porrographer to mean "“consumer of
pornography”; 1 follow his usage for the purposes of this article,

52. Ibid,, p. 338. As we will see later, this finding did not prevent the Williams Committee
from making prohibitive recommendations with respect to pernography of certain kinds,
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would prefer censorship; if, in spite of this, we permit pornography, gen-
eral utility will be harmed, since the majority preferences will be left
unsatisfied.

This is enough to give us a fair idea of Dworkin's special interest in
the question. We have the starting point for a familiar Dworkinian recipe
for identifying rights, where one begins by noting that there is a good
utilitarian argument for a certain policy, and that certain individuals will
suffer as a result of this policy; investigates the preferences upon which
the utilitarian argument is based; shows that they are external prefer-
ences; and finally concludes that the individuals concerned have rights
that must defeat the policy in question. This was Dworkin’s response to
Sweatt; and this is his response to pornography also. '

Before offering this analysis in any detail, however, Dworkin is anxious
to show the inadequacies of competing attempts to argue for the permis-
sion of pornography.s: The Williams Committee, says Dworkin, at-
tempted to do so by invoking a certain goal-based strategy, according to
which free expression is a means to an important social end. Free
expression is necessary if we are to have “a society that is most condu-
cive to human beings’ making intelligent decisions about what the best
lives for them to lead are, and then flourishing in those lives, s+ Given
the value of free expression, we should accept a presumption against any
prohibition of it. Dworkin goes on to argue that a goal-based strategy of
this kind, however admirable, simply does not have the resources to sup-
port an argument for permitting pornography; what one needs, instead
of this argument of policy, is an argument of principle, that is, an argu-
ment that uses the concept of a right.

Dworkin’s verdict on the Williams Report is not vital to our present
inquiry, but it strikes me that he may have mischaracterized the differ-
ence between his own approach and that of the Williams Committee.
Rather than presenting a contrast between goal-based and rights-based
strategies for the defense of free expression, a more plausible analysis of
the difference might be that it consists in a contrast between two rights-

53. Home Office, Report of the Committee on Obscenity and Film Censorship. Cmnd.
7772 (London: Her Majesty’s Stationery Office, 197g) (hereafter Williams Report). The
Williams Report recommended, in brief, that some kinds of pornography (including live
sex shows and child pornegraphy}) be banned, and that other kinds of pornography be per-
mitted on a restricted basis., Dworkin's chief, but by no means exclusive, concern is with
its permissive aspect.

54. Dworkin, “Right to Pomography?” p. 338.
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based strategies, Dworkin seeing a need to derive the right in question
from a basic right to equality, and the Williams Committee seeing no
such need. The following passage from the Williams Report can surely
be read as an explicit rejection of the merely goal-based strategy that
Dworkin attributes to the committee: “The value of free expression does
not lie solely in its consequences. . .. It is rather that there is a right to
free expression . . . and weighty considerations in terms of harm have to
be advanced by those who seek to curtail it.”ss

Dworkin proceeds to show how it is possible to mount an argument of
principle against a prohibitive policy. Suppose, he says, that the policy of
prohibiting pornography would satisfy the preferences of the majority,s®
and that the opportunities of the consumers of pornography would be
curtailed as a result. Our next step, if we are interested in finding out
whether pornographers might have rights against this policy, is to con-
sider the character of the preferences upon which the policy relies, since
the right to equality demands that certain preferences be disregarded.
Does the prohibitive policy rely on any external preferences? Remember
that external preferences can be of two broad types: one can prefer that
another person receive fewer goods and opportunities because one
thinks that that person is worth less concern, or, alternatively, because
one thinks that that person’s conception of the good life deserves less
respect. The external preferences involved in the Sweatt argument were
of the former variety; in the case of pornography I take it that Dworkin
thinks they are of the latter. People want pornography to be prohibited
chiefly because they think that it is ignoble or wrong, and that a concep-
tion of the good life that holds otherwise deserves less respect. “Moralis-
tic” preferences of this kind must, says Dworkin, be defeated by a cor-
responding “right to moral independence,” which he describes as “the
right not to suffer disadvantage in the distribution of social goods and
opportunities, including disadvantage in the liberties permitted to them
by the criminal law, just on the ground that their officials or fellow citi-
zens think that their opinions about the right way for them to lead their
own lives are ignoble or wrong.”s” Insofar as the utilitarian argument
hinges on moralistic preferences, the consumers of pornography have

55. Williams Report, p. 56; italics mine.
56. Dworkin, “Right to Pornography?” pp. 335, 360.
s7. Ibid., p. 353.



331 Whose Right?
Ronald Dworkin, Women,
and Pornographers

rights that trump the prohibitive policy, and our policy should be permis-
sive.s®

It is crucial to note that pornographers are said to have rights not be-
cause there is something special about speech per se, and pornography
is speech; nor because there is something special about the private do-
main in which pornography is often consumed; but simply because they
are vulnerable to the effects of the external preferences of others, and
equality demands that such preferences be ignored. This essay provides
a good illustration of Dworkin's strategy of deriving traditional liberties
from the principle of equality alone. It is also worth pointing out that
Dworkin claims that his own strategy, as illustrated here, does justice to
deeply held liberal convictions about the value of free speech in a way
that competing theoretical strategies cannot hope to do.se

IV. PorNOGRAPRY AND CiviL RicHTS: A FEMINIST RESPONSE

The purpose of this section is to review briefly a certain feminist civil
rights argument about pornography, in the hope of showing how the
question is transformed once it is placed in a civil rights context. Some,
but by no means all, aspects of this argument will be relevant to the later
argument in Section V of this paper, and at the beginning of that section
I will outline the aspects that are. The reader should be aware that the
argument reviewed in this section is one of a variety of feminist re-
sponses, many of which disagree with both the analysis and the course
of action advocated by this one.t

58. Insofar as this permissive policy would in turn constrain the ability of other people to
lead the lives of their choice, we have an argument for restriction of some form. So what
Dworkin ends up with, balancing these conflicting considerations, is an endorsement of
the compromise solution offered by the Williams Report, i.e., that most pornography should
be permitted but restricted through measures such as zoning (ibid., p. 358).

5. Ibid., p. 352.

6o. For a range of views other than MacKinnon's, see, e.g., Gail Chester and Julienne
Dickey, eds., Feminism and Censorship: The Current Debate (Bridport, Eng.: Prism Press,
1988); Nan D. Hunter and Sylvia A. Law, “Brief Amici Curiae of Feminist Anti-Censorship
Taskforce, et al.,” in American Booksellers, Inc. v. Hudnut, 771 F.2d 323 (1985); Andrea
Dworkin, Pornography: Men Possessing Women (London: The Women's Press, 1g81);
Varda Burstyn, ed., Women Against Censorship (Vancouver: Douglas and MacIntyre,
1685); and Edward Donnerstein, Daniel Linz, and Steven Penrod, The Question of Por-
nography: Research Findings and Policy Implications (New York: Free Press; London:
Collier Macmillan, 1987), chaps. 7, 8.
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In contrast to the argument discussed in Dworkin's paper on the topic,
this ferninist argument against pornography sets aside questions about
“morality” and focuses instead on the civil status of women. The argu-
ment has been put very forcefully by Catherine MacKinnon,®* who has
written widely on the subject, and who was involved in the drafting of
the Indianapolis ordinance. In that ordinance pornography is defined as
a civil rights violation:®: “We define pornography as the graphic sexually
explicit subordination of women through pictures or words that also in-
cludes women dehumanized as sexual objects, things, or commodities;
enjoying pain or humiliation or rape; being tied up, cut up, mutilated,
bruised, or physically hurt; in postures of sexual submission or servility
or display; reduced to body parts, penetrated by objects or animals, or
presented in scenarios of degradation, injury, torture; shown as filthy or
inferior; bleeding, bruised or hurt in a context which makes these con-
ditions sexual.”® The ordinance distinguished pornography from erotica,
taking erotica to be sexually explicit material other than that covered by
the above definition. It should be emphasized that according to this ar-
gument, and in contrast to “moralistic” arguments, there is nothing
wrong whatsoever with materials that are simply sexually arousing and
explicit; the focus of concern lies elsewhere.®s Insofar as the ordinance

61. See MacKinnon, Feminism Unmodifed, esp. “Francis Biddle’s Sister.” There are
many important aspects of MacKinnon's argument that I do not take time to consider in
any detajl here—for example, the claim that pornography constitutes a form of subordina-
tion (which has been considered by Melinda Vadas in “A First Look at the Pornography/
Civil Rights Ordinance: Could Pornography Be the Subordination of Women?” Journal of
Phitosophy [1687}: 487-511), and the claim (in answer to the champions of free speech)
that pornography silences women, preventing women's exercise of free speech. The latter
claim, if developed, might lead to an argument of a rather different kind, which saw the
issue as presenting a conflict, not between liberty and equality, but between the liberty of
men and the liberty of women.

62. It should be noted that the ordinance made pornography civilly actionable, rather
than a criminal offense. The definition used here is one that raises many difficult legal and
philosophical questions in its own right, but I am afraid that such questions, while admit-
tedly important, lie beyond the scope of this paper. A further question related to the defi-
nitional problems is that of the “slippery slope,” a question that rightly concerned Dworkin
(and the Williams Committee) and again deserves more attention than I give it here. While
the “slippery slope” problem raises many difficulties, one should not, | take it, assume that
it is insoluble; I proceed on the assumption that the problem is not so daunting that it rules
out the possibility of discussion.

63. MacKinnon, “Francis Biddle’s Sister,” p. 176. .

64. To give the reader some idea of the kind of pornography that might be covered by
the above definition, 1 offer the following description of a relatively soft-core example,
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is not concerned with explicit material per se, it departs of course from a
more traditional or popular conception that simply equates pornography
with the sexually explicit, a conception I take Dworkin to have been us-
ing. Pornography as defined above is a subset, though, of pornography
as it is popularly conceived, and Dworkin’s remarks about the relevance
of his own argument to the “radical feminist” caseSs indicate that he
views pornographers as having a right to this kind of pornography as
well,

The distinctive feature of the MacKinnon argument is that it views
pornography——as defined in the ordinance—as having implications for
sexual equality: pornography is seen as a practice that contributes to the
subordinate status of women, just as certain other practices (segregation
among them) contribute to the subordinate status of blacks, The argu-
ment seeks to establish at least two things: one is that women do not, as
a matter of fact, currently have equal status; and the other is that por-
nography does, as a matter of fact, contribute significantly to the con-
tinuing subordinate position of women.

The first claim is, I think, not very controversial, and a cursory glance
at sociological facts about the distribution of income and power should
be enough to confirm it. One dimension to the inequality is the eco-
nomic; women earn substantially less than men, and a disproportionate
number of women live in poverty.®¢ A further dimension to the inequality

which appeared on the cover of an issue of Hustler: “The photograph is captioned ‘Beaver
Hunters,” Two white men, dressed as hunters, sit in a black Jeep. The Jeep occupies almost
the whole frame of the picture, The two men carry rifles, The rifles extend ahove the frame
of the photograph into the white space surrounding it. The men and the Jeep face into the
camera. Tied onto the hood of the black jeep is a white woman. She is tied with thick rope.
$he is spread-eagle. Her pubic hair and crotch are the dead center of the car hood and the
photograph. Her head is turned to one side, tied down by rope that is pulled taut across her
neck, extended to and wrapped several times around her wrists, tied around the rearview
mirrors of the Jeep, brought back across her arms, crisscrossed under her breasts and over
her thighs, drawn down and wrapped around the bumper of the Jeep, tied around her
ankles. . .. The text under the photograph reads: ‘Western sportsmen report beaver hunt-
ing was particularly good throughout the Rocky Mountain Region during the past season.
These two hunters easily bagged their limit in the high country. They told HUSTLER that
they stuffed and mounted their trophy as scon as they got her home.” ” (Description given
in Andrea Dworkin, Pornography: Men Possessing Women, pp. 25—26.)

65. Dworkin, A Matter of Principle, p. 1.

66. “What women do is seen as not worth much, or what is not worth much is seen as
something for women to do,” comments MacKinnon about women’s pay, which at the time
of her writing was 59 cents to the man’s dollar (“Francis Biddle's Sister,” p. 171). According
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is to be found in the scale of the sexual abuse, including but not confined
to rape, that women suffer and that men, as a rule, do not.8” The advent
of feminism has brought with it a new and more acute awareness of the
conditions of women, says MacKinnon, I will let her continue:

Rape, battery, sexual harassment, forced prostitution, and the sexual
abuse of children emerge as common and systematic. . . . Sexual ha-
rassment of women by men is common in workplaces and educational
institutions. Based on reports in one study of the federal workplace, up
to 85 percent of women will experience it, many in physical forms,
Between a quarter and a third of women are battered in their homes
by men. Thirty-eight percent of little girls are sexually molested inside

- or outside the family. . .. We find that rape happens to women in all
contexts, from the family, including rape of girls and babies, to stu-
dents and women in the workplace, on the streets, at home, in their
own bedrooms, by men they do not know and by men they do know,
by men they are married to, men they have had- a social conversation
with, and, least often, men they have never seen before. Overwhelm-
ingly, rape is something that men do or attempt to do to women (44
percent of American women according to a recent study) at some point
in our lives.s8

What is different about MacKinnon’s approach to facts like these is
that she sees sexual violence not simply as “crime” (as Dworkin seemed
apt to do), but rather as a dimension to the inequality of the sexes, and
one that calls for an explanation. These things are done to women; they
are not, by and large, done to men. To call such viclence simply “crime,”

to more recent figures, women in the United States who work full time now eam 66 cents
to the man's dollar and constitute more than 6o percent of adults living below the federal
poverty line (Claudia Wallis, “Onward Women!"” Time, 4 December 1g8g, 85),

6. This is not, of course, to say that it is only women who suffer sexual abuse, or to
underrate the extent of the sexual violence suffered by children of both sexes, or by men
in prisons. It is only to say that, as a pervasive phenomenon, sexual violence seems to be
" directed mainly against women.

68. MacKinnon, “Francis Biddle’s Sister,” p. 16g. (I have taken some liberties with the
order of these passages.) MacKinnon cites a formidable array of studies in support of these
claims; the constraints of space dictate that I cannot reproduce all of her sources here, so
I refer the reader to the notes In her work (Feminism Unmodified, pp. 277—79). Joel Fein-
berg cites 1980 FBI Uniform Crime statistics, according to which “a twelve-year-old girl in
the United States has one chance in three of being raped in her lifetime” (Offense to Others
[New York: Oxford University Press, 1985], p. 149).
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says MacKinnon, without remarking upon the interesting fact that the
perpetrators are nearly always members of one class of citizens, and the
victims members of another, would be to disguise its systematically dis-
criminatory nature.

Turning now to the second claim, the feminist argument can be seen
as offering a hypothesis about the explanation for this pattern of sexual
abuse: part of the explanation lies in the fact that certain kinds of por-
nography help to form and propagate certain views about women and
sexuality. Such pornography is said to work as a kind of propaganda,
which both expresses a certain view about women and sexuality and per-
petuates that view; it “sexualizes rape, battery, sexual harassment, pros-
titution, and child sexual abuse; it thereby celebrates, promotes, author-
izes and legitimizes them.”s To back up this claim, a substantial amount
of empirical evidence was cited by those supporting the ordinance (in
the form of both social science studies and testimony of people whose
lives had been directly affected by pornography) which pointed to the
conclusion that pornography influences behavior and attitudes, and does
so in ways that undermine both the well-being of women and sexual
equality.7 In the light of evidence of this kind, the Indianapolis City
Council issued the following findings:

69. MacKinnon, “Francis Biddle’s Sister,” pp. 171-72.

70. The question of what is involved in making a causal claim of this kind is an important
one, No one is claiming, of course, that there is a simple link; one can agree with Feinberg
that “pornography does not cause normal decent chaps, through a single exposure, to meta-
morphoze into rapists” (Offense to Qthers, p. 153). For an interesting discussion of the
notions of causality that bear on questions of this kind, see Frederick Schauer, “Causation
Theory and the Causes of Sexual Violence,” American Bar Foundation Research Journal
1987, no. q (Fall 1g87): 737—70. Questions about the empirical evidence are also impor-
tant, and deserve more attention than I can give them here, but in brief: The social science
studies seem to suggest that pornography, especially some kinds of viclent pornography,
can increase aggression against women in certain circumstances, and that it can change
attitudes in the following ways, Subjects who are exposed to it can become more likely to
view women as inferior, more disposed to accept “rape myths” (e.g., that women enjoy
rape), more callous about sexual violence, more likely to view rape victims as deserving of
their treatment, and more likely to say that they would themselves rape if they could get
away with it. The personal testimony cited at the original Minneapolis Public Hearings
(with reference to an ordinance nearly identical to that passed at Indianapolis, which did
not, however, become law) included, among other things, testimony of women who had
been victims of “copycat” rapes inspired by pornography. See the transcript of the 1983
Minneapolis Public Hearings, published as Pernography and Sexual Violence: Evidence of
the Links (London: Everywoman, 1988); see also Eva Feder Kittay, “The Greater Danger—
Pornography, Social Science and Women’s Rights: Reply to Branmigan and Goldenberg,”
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Pornography is a discriminatory practice based on sex which denies
women equal opportunities in society. Pornography is central in cre-
ating and maintaining sex as a basis for discrimination. Pornography
is a systematic practice of exploitation and subordination based on sex
which differentially harms women. The bigotry and contempt it pro-
motes, with the acts of aggression it fosters, harm women’s opportu-
nities for equality of rights in employment, education, access to and
use of public accommodations, and acquisition of real property; pro-
mote rape, battery, child abuse, kidnapping and prostitution and in-
hibit just enforcement of laws against such acts; and contribute sig-
nificantly to restricting women in particular from full exercise of
citizenship and participation in public life.7*

The case was viewed by the district court as presenting a conflict be-
tween First Amendment guarantees of free speech and the Fourteenth
Amendment right to be free from sex-based diserimination.” The ordi-
nance would survive constitutional scrutiny only if the state’s interest in
- sex-based equality were “so compelling as to be fundamental,” for “only
then can it be deemed to outweigh interest of free speech.””2 And the
court concluded, as a matter of law, that the state’s interest in sex-based
equality was not so compelling.74

It is worth noting that the empirical findings were not disputed; in
fact, when the case went to the court of appeals, Judge Frank Easter-
brook went so far as to say, “We accept the premises of this legislation.
Depictions of subordination tend to perpetuate subordination. The sub-
ordinate status of women in turn leads to affront and lower pay at work,
insult and injury at home, battery and rape on the streets.” His conclu-
sion, however, is that “this simply demonstrates the power of pornogra-
phy as speech.”7s

Social Epistemology 2 (1988): 117-33; for a more comprehensive discussion of the social
science evidence, see Donnerstein et al,, The Question of Pornography.

71. Hudnut 13z20.

72. Hudnut 1327.

73. Hudnut 1316, The case also raised constitutional preblems in connection with the
“due process” requirements of the Fifth and Fourteenth Amendments. The ordinance was
judged to be vague and to establish prior restvaint of speech, and would therefore have
been unconstitutional on those grounds alone.

74. Hudnut 1326.

75. 771 F.2d 329 (7th Cir. 1985).
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V. A NEw START

What I want to do now is take certain elements from the feminist case
ihai was presenied brielly in the preceding section and pui them in the
context of Dworkinian political theory. The result will be two arguments
that are Dworkinian in spirit and that see the pornography issue as anal-
ogous to the issue of race discussed by Dworkin in “Reverse Discrimi-
nation.” Both are civil rights issues; and the broad approach that Dwor-
kin exploits in “Reverse Discrimination” is apparently just as applicable
to pornography. _

In presenting these arguments I will be relying on a number of claims
that Dworkin does not consider, which 1 draw largely from Section IV.
Briefly, these are the claims: that women do not have equal status in this
society; that widespread prejudice against women exists; that certain
practices in this society express that prejudice and probably perpetuate
that inequality, and thereby disadvantage women; and that the con-
sumption of a certain kind of pornography is one such practice.

1. Prohibiting Pornography: An Argument of Principle

Let us begin by reminding ourselves of the general Dworkinian recipe
for a good argument of principle. We saw this general recipe at work in
both *Reverse Discrimination” and “Do We Have a Right to Pornogra-
phy?”: (a) Begin with what looks like a good utilitarian argument for a
particular policy; (b) look at the individuals who appear to suffer as a
result of the policy, and ask whether the policy violates the rights of
those individuals; (¢) inspect the preferences upon which the utlitarian
argument is based, and show that they are external preferences; (d) con-
clude that the individuals concerned do have rights that are trumps
against the policy in question. This is precisely the recipe I now propose
to follow, bearing in mind that this is a civil rights argument which
works on an analogy with Sweatt, and that the assumptions about bur-
dens of proof that applied in Sweatt apply in this context as well.

a. The Utilitarian Argument. In the two essays mentioned above,
Dworkin’s starting point was an apparent utilitarian argument in favor of
a position that most liberals would eschew. In the case of Sweatt, the
balance of preferences apparently comes out in favor of segregation; in
the case of pornography, the balance of preferences apparently comes
out in faver of prohibition.
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Could there be a utlitarian argument for permitting pornography?
Such an idea sounds odd, since we are accustomed to casting the debate
in the language of fundamental liberties. rather than utility, Rut 1 sug-
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gest that there might be at least a germ of a utilitarian argument in the
background: people want pornography, so let them have it. If one were
to take up this idea and add some other speculative premises, one might
construct a simple utilitarian argument in favor of permitting pornogra-
phy: most people would prefer that pornography be permitted, and so our
policy should be to permit pornography.

To suppose this would be to question one of Dworkin’s assumptions.
In “Do We Have a Right to Pornography?” Dworkin assumed that un-
analyzed preferences about pornography would come out in favor of pro-
hibition. I am not so sure. The power of the pornography industry in
sheer monetary terms?® bears eloquent witness to the popularity of its
product; and although it is difficult to gauge how much of this would
count as pornography by MacKinnon's definition, it seems that pornog-
raphy of the latter kind is a fairly widespread phenomenon, appearing in
some guise on the shelves of most newsagents and video stores.”” Given

76. According to Catherine Itzin, the pornography industry in the United States cur-
rently has a $1o-billion-a-year turnover, although this total almost certainly includes ma-
terial that would count as erotica by the ordinance definitdon (“Sex and Censorship: The
Political Implications,” in Feminism and Censorship, ed. Chester and Dickey, p. 45). See
Gordon Hawkins and Franklin E. Zimring, Pornography in a Free Society (Cambridge and
New York: Cambridge University Press, 1988) chap. 3. for a survey of attempts to estimate
the size of the general pornography market.

77. Even if one leaves aside, for the sake of avoiding needless controversy, that clause of
the definition which counts subordinating depictions of women in postures of “display” as
pornography, it seems that some of the more straightforwardly “violent and degrading”
material may have found a niche in magazines that have wide circulation (see Feinberg,
Offenise to Others, p. 151, for some Penthouse examples, and note 64 above for one from
Hustler), Accurate figures for pornography generally, let alone violent pornography, are
hard to find. It seems that the pornography that concerns MacKinnon is prevalent, al-
though it is almost certainly not “the most prevalent {form] of pornography,” as is claimed
in the Report of the Attorney General's Commission on Pornography ([Washington, D.C.:
United States Government Printmg Office, 1986], p. 323; italics mine), even if one does
include “threatened violence” (p. 323). Certainly there has been a widespread perception
that violent pornography is very much on the increase (Donnerstein et al.,, The Question of
Pornography, p. 88). Donnerstein suggests that “we may be more aware of the sexually
violent forms of pornography because all forms of pornography are more prevalent than
they once were" (ibid., p. g1). Feinberg cites studies according to which some time ago
(before 1g80) the number of violent scenes in hard-core pornography was “as high as
20%,” and in leading pornographic magazines such material constituted “as much as 10%
of the total” number of cartoons and pictorials (Offense to Others, p. 149).
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these facts, and given a general ignorance about or indifference to por-
nography’s influence, can we be sure, as Dworkin seems to be, that a
utilitarian argument would support a prohibitive policy? I do not know. I
think it is at least possible that overall preferences would come out in
favor of a permissive palicy.

Suppose I am wrong about this empirical question, No matter. For,
strange as it may sound, Dworkin himself has supplied us with a certain
kind of utilitarian argument for the permission of pornography, and I
would be perfectly willing to use this as a starting point. Recall that
Dworkin concluded, having argued that the rights of pornographers
must trump the preferences of the moralists, that pornography should be
permitted; and, granted that Dworkin views his argument as relevant to
the feminist case,”™ his conclusion is presumably that pornography—in-
cluding violent and degrading pornography—should be permitted. What
exactly was the justification for this policy of permitting pornography? It
rested partly, of course, on the failure of the opposing moralistic argu-
ment, as we have seen; but it also rested on the important fact that the
remaining preferences were in favor of the policy. Majority prefer-
ences—Ileaving aside those of the moralists—are in favor of permitting
pornography. The justification for the permissive policy advocated by
Dworkin can be seen, in other words, as resting ultimately on a utilitar-
ian argument that has been laundered of moralistic antipornography
preferences, the rights of the pornographers serving to effect this laun-
dering.7® To interpret Dworkin’s result this way is only to suggest that
there is a sense in which an argument of principle against an unrecon-
structed utilitarian argument just is a reconstructed utilitarian argu-
ment. (I will suggest later that this particular argument is not in fact
fully reconstructed.)

In short, there is, I suggest, an apparent utilitarian argument in favor
of permitting pornography. Whether one takes the argument to be ap-

78. Dworkin, A Matter of Principle, p. 1.

79. I do not know whether Dworkin would resist this description of his argument of
principle as a “laundered” argument of policy. (As will become evident later, it is in my
view only partially “laundered”; chere is an important set of external preferences that it has
failed to eliminate.) But surely one natural way to see Dworkin's general strategy is to
interpret him as advocating that we launder utilitarian arguments (assuming that they are
the relevant arguments) of external preferences by means of rights, since it is too difficult,
pragmatically speaking, to launder such arguments by any other means at the disposal of
democratic governments.
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parent at first sight, as I am inclined to do, or evident only after a careful
weeding out of moralistic preferences, as Dworkin does, is immaterial for
my purposes. Most people (or: most people, excluding the moralists)
would prefer that pornography be permitted, so our policy shouid be to
permit pornography.

b. The Individuals Who Suffer. Women appear to suffer as a result of
this policy. In what ways? We should be careful not to misconstrue this
question. We are not asking, at this point, whether women suffer in any
respect that would be sufficient to justify changing the policy, but only
whether they suffer at all. The purpose of this step in the argument is
only to establish a certain prima facie cause for complaint; the question
of whether such complaint is justified is addressed only at a later stage
of the argument. Sweatt and DeFunis both had cause for complaint in
this sense: each might have felt deeply insulted by the admissions policy
that excluded him; each was apparently disadvantaged by the policy;
each was, arguably, denied opportunities that would not otherwise have
been available to him. This was true despite the fact that the University
of Washington’s treatment of DeFunis was not ultimately unjust. And it
would have been true even if it had been difficult to prove that the Texas
admissions policy harmed Sweatt, as it might well have been had the
case arisen in the context of a worked-out “separate-but-equal” social
policy. Keeping in mind, then, the modest scope of the question we are
asking, we can return to it once more: In what ways does the permissive
policy harm women? :

Beginning with what we have clearest evidence for, it is certainly the
case that some women feel deeply distressed about and insulted by por-
nography. Dworkin would, I take it, agree that this counts as harm, since
part of his argument against Williams relies on the claim that distress at
the mere thought that pornography exists is indeed a kind of harm, and
one that governments have a prima facie obligation to take into ac-
count.Be Of course, the fact that a policy causes some insult and distress
is not sufficient reason for thinking that there is something wrong with
the policy, when that policy is otherwise justified. “Everything depends,”
as Dworkin so clearly puts it in the Sweatt context, “upon whether the
feeling of insult is produced by some more objective feature that would
disqualify the policy even if the insult were not felt.” If no such feature

8o. Dworkin, “Right to Pornography?” p. 345.
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can be found, then the felt insult “must be based on a misperception.”:
Whether the permissive policy has an “objective feature” of this kind is
a question I will turn to in the next step of the argument.

However, to leave the harm at the level of “insult and distress” would
be to seriously misrepresent the feminist argument I am attempting to
interpret. The central point of that argument is that some pornography
can work as a kind of propaganda, which constitutes a threat to women’s
well-being, and, more generally, a threat to women's equality. If this
were true, then the harm might be in the first instance something like
“harm to reputation,”® although almost certainly not of a kind that
would count as libel under current law. It would surely be a kind of harm
nonetheless. One does not have to accept all the findings of the Indian-
apolis City Council to agree that some pornography might work in this
way. Some liberal theorists seem to come close to concurring with the
view that pornography of certain kinds can be like propaganda. Violent
pornographic depictions of certain kinds “reenforce macho ideology,”
writes Joel Feinberg, and this ideology is one that has done “manifest
harm” to women.® To avoid needless controversy, let me confine the
discussion of harm to some aspects about which there seems to be a
greater likelihood of achieving agreement. It is probably the case that
violent and degrading pornography “reenforces macho ideology,” as
Feinberg puts it, and thereby perpetuates the subordinate status of
women; the resulting “manifest harm” to women probably includes, but
is not confined to, sexual abuse of various kinds (including sexual ha-
rassment and rape), harm to reputation, and loss of credibility. .

It will be seen that what I have described above is something other
than the conclusive evidence of crimes of violence that Dworkin ap-
peared to demand of ‘an antipornography argument. I have spoken of
“probable” harm, and of harm other than viclence. This talk of “proba-
ble” harm raises, of course, difficult questions about burdens of proof.-
Recall that we attributed to Dworkin a certain implicit principle about
burdens of proof, a principle that was relevant in some important con-

81. Dworkin, “Reverse Discrimination,” p. 231.

82. Susan Brison has written convincingly on this subject in “Freedom of Expression
and the Limits of Liberalism” (unpublished manuscript).

83. Feinberg, Offense to Others, pp. 150-51. Feinberg, it should be noted, does not think
that violent pornography is like libel; he thinks the macho ideclogy has done manifest harm
to men as well; and although he thinks violent pornography “reenforces™ that ideology, he
does not think it is a major cause of it (p. 153).
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texts, such as the civil rights context of Sweatt. One could accept that
Sweatt had prima facie cause for complaint, even if he were bringing his
case in the context of a broader “separate-but-equal” social policy; even
if, that is, it were impossible to establish conclusively that Sweatt was
disadvantaged by the segregatory policy (since it would, ex hypothesi,
have been possible for him to gain admission to a black law school that
was “in a material sense” the equal of the white school). As we saw ear-
lier, to take such an approach would be reasonable, and would amount
to a certain presumption in Sweatt’s favor. Given the social circum-
stances, there would be a presumption that he probably is harmed by the
policy, a presumption that is not yet sufficient to justify changing the
policy, but rather prompts us to ask the further question about whether
there is real injustice. I assume a similar burden of proof here: we are
entitled to say that women are probably harmed by the permissive policy,
and that although this harm is not (as far as this argument is concerned)
sufficient to warrant changing the policy, it prompts us to move on to the
question of whether there is real injustice.

Before we move on to consider that question, it may be worth pointing
out that this assumption is not novel, and not confined to feminist argu-
ments about pornography: the Williams Committee, although noted for
its liberal recommendations, appears to have taken a similar approach, at
least with respect to certain kinds of pornography. While the committee
explicitly endorsed a principle that discourages the conclusion that there
is a link between pornography and harm, requiring “that the causation
of harm should lie ‘beyond reasonable doubt,’ "% it apparently saw little
need in practice to apply this strong principle in justifying some of its
prohibitive recommendations. It recommended, for example, “that films,
even those shown to adults only, should continue to be censored,”s es-
pecially those films that “reinforce or sell the idea that it can be highly
pleasurable to inflict injury, pain or humiliation (often in a sexual con-
text) on others.”®8 It is interesting to see how the shift in burden of proof
relevant to such material was expressed: “It may be that this very graph-
ically presented sadistic material serves only as a vivid object of fantasy,
and does no harm at all. There is certainly no conclusive evidence to the
contrary. But there is no conclusive evidence in favor of that belief either,

84. Williams Report, p. 59.
85. Ibid., p. 146.
86. Ibid., p. 145.
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and in this connection it seems entirely sensible to be cautious.”87 Many
would agree that caution in the face of uncertain evidence for serious
risks is sensible,® and that in some contexts it is appropriate to use a
burden of proof that is more modest than the “beyond reasonable doubt”
principle. In sum, given that a more modest burden of proof appears to
have some independent plausibility for cases of the kind we are consid-
ering, and given also that there are grounds for thinking that Dworkin
would endorse it in the relevantly similar context of Sweatt, I see no
reason not to adopt it here-—especially in view of the fact that our pur-
pose, unlike that of the Williams Committee, is not to establish whether
there is harm sufficient to justify prohibition, but only to establish
whether there is some prima facie cause for complaint sufficient to mo-
tivate further inquiry.

Women apparently suffer as a result of the policy of permitting viclent
and degrading pornography. We can now ask, Does that policy violate
women’s rights?

¢. Preferences. At this point we must look more closely at the prefer-
ences upon which the utilitarian policy might be based. There are all
kinds of reasons that people might have for wanting pornography to be
permitted, Many people like pornography (including violent pornogra-
phy), and want to be able to consume it without restriction; some people
do not like it themselves, but are happy enough for others to enjoy it;
some people are afraid of the “slippery siope,” and worry that allowing
the state to prohibit pornography would raise the likelihood of govern-
ment abuse of power. It seems likely that the preferences upon which
the argument hinges will be of the very first kind, namely, the prefer-
ences of the consumers of pornography for pornography itself.

What kind of preferences are these? On the face of it, they all seem to
be personal. How could a preference for what one reads or watches be-
hind closed doors fail to be anything other than personal? But we must
not stop here, if we are to be true to the Dworkin of “Reverse Discrimi-
nation™: there is more to the notion of an external preference than an
explicit reference to the allocation of resources to another citizen. Dwor-

87. Ibid. I am indebted to the discussion in Hawkins and Zimring, Pernography in a
Free Society (pp. 128-30) for drawing this aspect of the Williams Report to my attention.

88. One might wonder, though, why it is only films of such a kind that concern the
committee. The members of the Williams Committee do think that film is a “uniquely
powerful instrument,” deserving of special attention; see Williams Report, p. 145.
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kin has already endorsed a version of the view that the personal is some-
times political, or, more precisely, that apparently personal preferences
can have implications for political questions about rights. We need to
refer back at this point to the extended notion of an external preference
discussed in Section II. Is the situation we are considering one in which
prejudice against the disadvantaged group is strong and pervasive in so-
ciety? Surely that much at least is uncontroversial.

But if so, there are further questions to be asked. If the prejudice
against women did not exist, would the preferences for this kind of por-
nography exist? This is a complicated hypothetical question, but at ieast
one eminent liberal theorist has offered a fairly confident answer to it.
This kind of viclent pornography “does not appeal at all,” says Feinberg,
to a male who is “not in the grip of the macho cult. In fact these pictures,
stories, and films have no other function but to express and reenforce
the macho ideology. ‘Get your sexual kicks,’ they seem to say, ‘but make
sure you get them by humiliating the woman, and showing her who's
boss.’ "8 Feinberg thinks that the possession of “macho” values is a nec-
essary condition for the appeal of violent pornography; he also thinks
that macho values embody a view about the worth of women.s® If one

80. Feinberg, Offense to Others, p. 151

go. According to macho values, says Feinberg, men ought to be “utterly dominant™ over
women, treating them as little more than “trophies” (ibid., p. 150). In an earlier note 1
mentioned that while Feinberg thinks that viclent pornography may “reenforce macho ide-
ology,” he thinks that it is not a major cause of efther the mache ideclogy or the violence
(the latter being an effect not of the pornography but of the macho cult). Feinberg seems
to think that the considerations raised here--that having “macho values™ is a prerequisite
for the appeal of violent pornography—constitute evidence against the feminist claim that
pornography is one of the causes of the pattern of sexual abuse suffered by women. Al-
though his concessions (i.e., that pornography of this kind “reenferces” mache culture,
which in turn manifests itself in abuse, and that it may tn addition have some small but
direct “spillover” effects into real-world viclence) would be sufficient for my argument to
go through, I think it would be a mistake to infer as Feinberg has done. Tracing causal
connections of this kind is undoubtedly a difficult task, but it would surely be wrong to
argue with respect to, for example, racist propaganda, that it made no difference, on the
grounds that readers of such material would already be racist and hence that the matertal
would be “merely” reinforcing existing attitudes. Such an argument would perhaps betray
a rather simple view about how tastes and attitudes are formed. There is no contradiction
involved in thinking that propaganda can sometimes appeal to people because they already
have certain beliefs and values, or are disposed to have them:; and that it can sometimes
influence beliefs and values, reinforcing them in some cases, and pushing them in certain
directions in others. I presume that it is precisely because expression does have this central
role in forming beliefs and values that liberals think it so important. It is one thing to
believe that pornography of this kind should be protected because it is expression, and
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were to accept his suggestion, one would be accepting that a preference
for pornography of this kind depends upon a view about the worth of
women, and hence that such preferences are, by Dworkinian standards,
external preferences.

What Feinberg is suggesting here sounds interestingly similar to
Dworkin's description of the associational preference of a white law stu-
dent. Recall that Dworkin described such a preference as “parasitic upon
external preferences . .. a white student prefers the company of other
whites because he has racist social and political convictions, or because
he has contempt for blacks as a group.”s* If Feinberg is right, then what
we have in the case of violent and degrading pornography is just the
same kind of thing. To paraphrase Dworkin's words, an apparently per-
sonal preference for such pomography is really “parasitic upon external
preferences . . . the consumer prefers pornography of this kind because
he has macho social and political convictions, or because he has con-
tempt for women as a group.”

Feinberg's suggestion surely has some plau51b1hty One could, how-
ever, be somewhat more cautious. One could suppose that, while a great
many such preferences depended on the possession of certain anteced-
ent values, people were sometimes drawn to violent pornography
through other motives, such as curiosity, or simple peer pressure. Such
preferences might simply be personal.- While there is some likelihood
that many of the relevant preferences are affected by prejudice, it is pos-
sible that what one has here is a complicated situation of the kind Dwor-
kin describes elsewhere, in which “personal and external preferences are
so inextricably tied together, and so mutually dependent, that no practi-
cal test for measuring preferences will be able to discriminate the per-
sonal and external elements in any individual’s overall preferences.”s=

expression must be protected at all costs; it is quite another to believe that it should be left
alone because it s more or less causally inert, as Feinberg seems to be suggesting. Easter-
brook recognized that expression is far from impotent when he concluded that the exis-
tence of pornography's pervasive effects was precisely what demonstrated “the power of
pornography as speech” (771 F.2d a2g [7th Cir. 1g85]).

One could accept that not every case of apparently violent and degrading pormography
embodies a view about the worth of others, while acknowledging that a significant number
do have this feature (see, e.g., Feinberg, Offense to Others, pp. 144~46). It might be argued
that some lesbian and homosexual pornography offers an example of apparently violent
and degrading material that does not embody such a view.

g1. Dworkin, “Reverse Discrimination,” p. 236.

g2. Ihid.
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Suppose that this is the case. Suppose it is difficult to disentangle per-
sonal preferences about pornography of this kind from external prefer-
ences, difficult to answer the hypothetical question about the depen-
dence of the desire on the prejudice. What should we conclude in such
circumnstances? We should still, if we are following the third of Dworkin’s
conditions (listed in Section II), count the preferences in question as ex-

ternal.

In sum, if we are to be faithful to the Dworkin of “Reverse Discrimi-
nation,” we ought, it seems, to conclude that the preferences of men for
pornography of this kind are external preferences.

d. Conclusion. Women as a group have rights against the consumers
of pornography, and thereby have rights that are trumps against the pol-
icy of permitting pornography. The permissive policy has a certain “ob-
jective feature,” to use Dworkin’s phrase; it relies on external prefer-
ences, that is, preferences that are dependent on views about the worth
of other people. This is enough to establish that the permissive policy is
in conflict with the principle of equal concern and respect, and that
women accordingly have rights against it.ss

It should be clear that this argument is rather different in kind to ar-
guments against pornography that are based on a simple harm principle.

93. One possible response to this argument that I do not address here is that the argu-
ment, if correct, shows that pornography of this kind presents an apparent conflict of
rights, the rights of pornographers against moralists and the rights of women against por-
nographers. How one goes about resolving such conflicts is not clear, but one way might
be to think about what a fully reconstructed utilitarian argument might lack like, that is,
one that laundered out external preferences of both varieties. On this subject one must,
perforce, be somewhat speculative; but if we were to talk of preferences at all, we might
begin by considering the following three varieties: (i) preferences of some women that
some parnography not be permitted because they view it as deeply insulting; preferences
of women for an environment in which they can pursue their goals and life plans without
the threat of the discrimination and sexual abuse that pornography of this kind arguably
engenders; (ii) moralistic preferences of disapprovers, who want pornography prohibited
because they view it as immoral; and (iii) preferences of pornographers that pornography
- be permitted. There may be others, but these would surely be among the most important.
Dworkin considers chiefly the second and third varieties. By Dworkin’s argurnent, the sec-
ond set count as external; I accept this for the purpeses of this article. I have argued that
the preferences of the third variety are also external. This would leave the laundered utili-
tarian calculus with only the first to consider. I take it that preferences of the first variety
are personal, and while pornographers may have rights against the second variety, they
would have no rights against the first. So a fully reconstructed utilitarian argument would,
it seems, vield a restrictive conclusion.
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Recall that Dworkin appeared to think that a successful antipornography
argument would have to produce conclusive evidence of some grave
harm, for example, evidence that pornography causes violent crime.
This, I hope I have shown, is a mistake. The argument above does not
need to claim that grave harm results from having a permissive policy,
nor does it need to have conclusive evidence for the harm it cites. The
argument focuses chiefly on the preferences underlying the permissive
policy. To make this clear, let me sum up the argument once more, this
time in the conditicnal mode. If there were a utilitarian argument for the
policy of permitting viclent and degrading pornography, women would
have rights against it. Women are apparently disadvantaged by the per-
missive policy, and therefore have prima facie cause for complaint. Some
women feel deeply distressed and insulted by it, and it is probable that
the existence of such pornography reinforces and perpetuates attitudes
and beliefs that undermine the well-being of women and undermine sex-
ual equality; it probably contributes, for example, t¢ an environment in
which sexual abuse is more likely to occur. Given that women have
cause to be concerned about the permissive policy, one can ask whether
it violates their rights, Since it is likely that a utilitarian permissive policy
would rely on the preferences of consumers for pornography of this kind,
and since such preferences are external preferences, by the criteria used
by Dworkin in “Reverse Discrimination,” women have rights against the
permissive policy,

One possible reply to what I have attempted to do here is that it rather
misconceives the role that rights are supposed to play in a Dworkinian
framework. As a general rule, it might be said, we invoke rights to pro-
tect individuals from the consequences of public institutional policies of
one kind or another, policies that are justified by arguments that are ap-
parently legitimate, but in fact rest on external preferences. We do not,
on this view, invoke rights in the context of individual private actions
motivated by prejudice. There are certain personal situations in which
the state simply should not interfere to protect those who are disadvan-
taged, unless the harm suffered is very acute. The state should not, for
. example, intervene in a situation in which it is merely 2 child’s self-es-
teem rather than her safety that is being systematically undermined by
a cruel and sexist father, '

There are two distinct thoughts behind a response like this, and one
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- way of making them clear is to compare the pornography case with the
one that I suggested was analogous. Remember that the above argument
acraingt nornocranhvy wag modeled on Dworkin's argument Tpanrdlnu'
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Sweatt; and it might be objected that while I stressed the similarities
between the issues, I missed two important differences.

The first may already be evident. An important difference between the
policy of institutional racial segregation like that of the University of
Texas and the policy of permitting pornography is that law schools are in
the public sphere whereas the reading of violent pornography is not.
Regulating educational institutions is one thing, regulating private con-
sumpton of sexual literature quite another. A second difference might
be the following. Arguments of principle are always directed against a
policy. Institutional racial segregation clearly is a policy, and therefore
offers an appropriate context in which to raise questions about rights of
individuals threatened by the policy. But is “permitting pornography”
really a policy? The thought here rests on something like an acts/omis-
sfons distinction. It would perhaps be odd to say, for example, that the
state had a “policy” of permitting people to have cornflakes for breakfast,
unless there had been careful deliberation, perhaps some suitable legis-
lation, and so on. In short, the objection runs, we begin to consider rights
only when individuals are suffering as a result of 2 genuine public policy.
The practice of institutional segregation counts as a public policy; the
practice of “permitting pornography” simply does not.

What are we to make of these responses? The first objection, which
invokes a public/private distinction, is one that many liberals might want
to make. However, whatever its merits, it is not at all clear that Dworkin
is in a position to make it. For Dworkin seems to have disavowed any
public/private distinction other than that which can be derived from the
equality principle. His strategy in “Do We Have a Right to Pornogra-
phy?” offered a good illustration of his method: pornographers could be
defended, not because they had a fundamental right to privacy, simpli-
citer, but because they had a right to moral independence, derivable
from their right to equal concern and respect. While such a right may
protect pornographers from moralistic arguments of policy, it is hard to
see how it could protect them from an argument of principle of the kind
I have constructed. What of the second objection? We say quite naturally
of certain countries or governments that they have “permissive policies”
about various activities, about drugs or public nudity, for example. Is this
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simply a figure of speech? Is there an important conceptual distinction

between active public policies on the one hand and “pseudo-policies”
that merely permit an activity on the other—a distinction that renders
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arguments of principle inapplicable when we are dealing with the latter?
Whatever the answer to this interesting question, my response for the
purposes of this article is to leave it to one side, pausing only to express
a suspicion, yet again, that Dworkin is not in a position to provide a basis
for the necessary conceptual distinction.s4

It is possible, though, to construct a second Dworkinian argument for
prohibiting pornography which is immune to any such objection, for it is
not a rights-based argument at all. Since I think there is nothing ob-
viously wrong with the first argument, 1 take this second, independent,
argument to be simply bolstering the former.

2. Prokibiting Pornography: An Argument of Policy

In constructing a Dworkinian argument of principle in favor of prohibit-
ing pornography, I took as my model Dworkin’s argument regarding
Sweatt. In constructing an argument of policy for the same conclusion,
I again take my lessons from Dworkin’s approach in “Reverse Discrimi-
nation,” this time looking not at Sweatt but at DeFunis.

g4. This is a large issue, and one that deserves more attention than I have scope to give
it here. It seems that Dworkin's “principle of victimization,” which is introduced in his
more recent writings {e.g., in “What Is Equality?” p. 48) does in effect draw a significant
distinction between acts and omissions as far as govermment policy is concerned. The prin-
ciple “denies that equality can be improved when somecne is victimized”; someocne is vic-
timized when the conununity imposes a “liberty deficit,” that is, *‘a loss of power, in virtue
of legal constraint, to do or achieve something one would have had the power to do or
achieve following a defensible distribution” (ibid.). One apparent consequence of this prin-
ciple is that there is an important difference between allowing someone to continue in a
state in which they have less power than they would in the ideal situation following a
“defensible distribution,” and forcing such a state on someone. [ lack space here to discuss
this topic in more depth, but some brief comments are in order. First, the victimization
principle does not seem to be derivable from the equality principle, even in the new context
of equality of resources. Second, it does not seem very plausible; surely equality can be
impreved when someone is “victimized" in Dworkin's technical sense. Suppose you have a
community in which a large group of people have almost no power to do or achieve any-
thing, and a small group have a great deal; and suppose the only possible way of increasing
the power of the large group is by temporarily reducing the power of the smaller group to
a level very slightly below that which they would have in the ideal situation. If it were
indeed the only means possible, then surely to reject it, on the grounds that it was in
conflict with the victimization principle, would be to take a course that would itself conflict,
rather than harmonize, with a principle of equal concern and respect.
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We were presented in the analysis of DeFunis with the following pow-
erful argumentative strategy: (a) There was an ideal argument of policy,
with equality as its goal: the practice of affirmative action was taken to
be one that wouid lead to a more equal, and therefore more just, society
(regardless of the preferences of its citizens); and (b) there was also,
crucially, an absence of any countervailing argument of principle. De-
Funis was found to have no right against the policy in question, and
given that there were no further objections, that particular affirmative
action policy was held to be in harmony with the principle of equal con-
cemn and respect. In order to apply this approach to the pornography
question, an argument that has both of the above features will be

needed.

a. The 1deal Argument. We begin, then, by offering an ideal argument:
of policy. We consider the policy of prohibiting violent pornography, and
form the hypothesis that this policy would help us make progress toward
an important goal, namely, a more equal, and therefore more just, soci-
ety. Given that there is some evidence that pornography of this kind
plays a role in perpetuating the subordinate status of women, in reinforc-
ing “macho ideclogy,” it is not altogether unreasonable to suppose that
to prohibit pornography would be to remove one of the many impedi-
ments to women's equal civil status.

This empirical hypothesis is of course vulnerable. Although it cannot
be said to be implausible, it may be controversial. Perhaps the policy will
not work in the way we hope. Perhaps it will turn out to have some bad
effects, although if Dworkin were right the consequences of the policy
would not be too dire; in Dworkin’s view, it “seems implausible that any
important human interests are damaged by denying dirty books or
films, s and if it seems implausible for pornography generally, it will pre-
_ sumably seem even more so for the subset of pornography we are consid-
ering here. It is possible, though, that the policy will backfire, and pro-
mote, say, misogyny rather than equality. However, the fact that the
hypothesis is controversial should not in itself be a bar to the policy's
constitutionality, if Dworkin is right. For it is not, says Dworkin, “the
business of judges . .. to overthrow decisions of other officials because
. the judges disagree about the efficiency of social policies.” If one is to
condemn the policy as unjust, it must be for reasons other than its pos-

g5. Dworkin, “Right to Pornography?” pp. 36g-70.
6. Dworkin, “Reverse Discrimination,” p. 224.
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sible inefficiency. Let us move on to consider whether there are such
Teasons.

b. Absence of Any Countervailing Argument of Principle. We must ask
at this point whether there is any countervailing argument of principle
that would defeat the proposed policy. Do people have a right to pornog-
raphy? Dworkin is, as we have seen, a champion of the rights of pornog-
raphers against those who seek censorship. Can his argument provide a
means of trumping this argument of policy? It seems not. First of all,
Dworkin’s rights-based argument was directed against a utilitarian,
rather than an idea), argument of policy. Pornography was to be prohib-
ited, not because such a policy would promote the equality of its citizens,
but because most citizens were thought to prefer that pornography be
prohibited. Given the utilitarian starting point of Dworkin’s analysis in
“Do We Have a Right to Pornography?” his approach there has little to
say in response to an ideal argument of the kind being proposed here, an
argument that does not consider the preferences of citizens at all. Por-
nographers may well have a “right to moral independence” of the kind
Dworkin describes, namely, “the right not to suffer disadvantage in the
distribution of social goods and opportunities, including disadvantage in
the liberties permitted to them by the criminal law, just on the ground
that their officials or fellow citizens think that their opinions about the
right way for them to lead their own lives are ignoble or wrong.”s7 But
such a right, however admirably it may protect the liberty of pornogra-
phers from moralistic arguments, will do them no good here. This pro-
hibitive argument of policy is no more moralistic than the argument in-
voked in DeFunis. The policy will, admittedly, somewhat restrict the
liberty of the pornographer; but this does not have to be interpreted as a
denial of his treatment as an equal. Policies that constrain the liberty of
the pornographer conflict with the equality principle “only when the
constraint is justified in some way that depends on the fact that others
condemn his convictions or values.”s® The policy we are considering here
depends on no such fact. It relies rather “on the independent argument
that a more equal society is a better society even if its citizens prefer
inequality.mss

Although it seems that Dworkin has provided no answer to the ideal

97. Dworkin, “Right to Pornography?” p. 353.
g8. Ibid., p. 366.
09. Dworkin, “Reverse Discrimination,” p. 239.
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argument proposed here, it would perhaps be unfair to stop at this point.
All arguments of policy, whether utilitarian or ideal, are vulnerable, ac-
cording to Dwaorkin, to arguments of principle. While Dworkin’s failure
to supply a defense of a right to pornography against the feminist argu-
ment outlined above suggests that his remarks about the relevance of his
argument to “recent history” were a little hasty, it should not be taken as
implying that no such defense is possible. How might one go about
trying to construct a rights-based argument against an ideal, rather than
a utilitarian, argument? '

Ideal arguments of policy can sometimes conflict with the principle of
equal concern and respect. An example mentioned by Dworkin that we
noted earlier is that of an argument of policy that supports the goal of
achieving a culturally sophisticated comrunity, in a situation in which
no gne wants such sophistication. A goal of this kind is in conflict with
the “neutrality” aspect of the equality principle: a government that is
committed to treating competing accounts of the good life with equal
respect cannot act on the grounds that “cultural sophistication” is inher-
ently more valuable than some other conception of the good life. »°

But in the context of pornography, as in the context of affirmative ac-
tion, we are dealing with a goal of a rather different kind: namely, equal-
ity itself. While one can see how a goal like cultural sophistication might
be vulnerable in the way that Dworkin suggests, it is harder to see how
equality itself could come into conflict with the equality principle. There
is, of course, an important distinction to be aware of here. As Dworkin
comments, “part of the importance of DeFunis’s case [is] that it forces
us to acknowledge the distinction between equality as a policy and equal-
ity as a right, a distinction that political theory has virtually ignored.”:o:
Even policies that have equality as their goal can conflict with the prin-
ciple of equal concern and respect, and in such cases it will be possible

_ to raise an argument of principle against the policy. Dworkin has an
imaginary example:

Suppose a law school were to charge a few middle class students, se-
lected by lot, double tuition in order to increase the scholarship fund
for poor students. It would be serving a desirable policy—equality of
opportunity—by means that violated the right of the students selected

100. Dworkin, “What Rights Do We Have?” p. 274.
101, Dworkin, “Reverse Discrimination,” p. 226.
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by lat to be treated equally with other students who could also afford
the increased fees.'o2

But the policy of prohibiting pornography that we are considering here
does not seemn to be inequitable in this procedural way; and in the ab-
sence of any further clues as to how we are to go about identifying rights
in the context of ideal arguments, we need pursue this path no further.
Given that the ideal argument does not depend on the fact that others
condemn the pornographer’s convictions and values, and given that it is
not otherwise in conflict with the equality principle, we can conclude
that a prohibitive policy is permissible. Ideal arguments of this kind,
whether for affirmative action or for the prohibition of some kinds of por-

- nography, apparently work hand in hand with the principle of equal con-

cern and respect, relying as they do “on the independent argument that
a more equal society is a better society even if its citizens prefer inequal-
ity. That argument does not deny anyone’s right to be treated as an equal
himself.":°3

VI. ConcLUDING REMARKS

In the preceding section I advanced two “Dworkinian” arguments in fa-
vor of prohibiting a certain kind of pornography. The first was an argu-
ment of principle that relied on the idea of equality as a right, and took
the following form: To permit such pornography is to have a policy that
relies crucially on external preferences; so such pornography should not
be permitted. The second was an argument of policy that relied on the
idea of equality as a goal, and took the following form: Prohibiting por-
nography of this kind would help achieve a desirable social goal, namely,
equality; given that there is no countervailing rights-based argument,
such pornography should be prohibited.

Notice that pornography is to be prohibited, according to these two
arguments, not because there is conclusive evidence that it causes vio-
lent crime, but rather because it is in conflict with equality. Conclusive
evidence of a causal link to violence is not demanded, as it might be
demanded by an argument that relied on a simple harm principle. It
should be clear that these Dworkinian strategies have significantly al-

1o2. Ibid.
103. Ibid., p. 230
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tered the burden of proof, with regard to both the argument of principle
and the argument of policy. With respect to the argument of principle,
demanding conclusive evidence that pornography causes violent crime
would be like requiring of Sweatt (in a hypothetical “separate-but-equal”
social context) that he produce conclusive evidence that the “separate-
but-equal” strategy harmed him. With respect to the argument of policy,
demanding such evidence would be like requiring the University of
Washington Law School to supply proof that failure to have an affirma-
tive action policy brought about some grave harm, rather than simply
expecting the administrators to have a reasonable empirical hypothesis
about the probable social benefits of affirmative action, and to ensure
that the policy violates no one’s right to be treated as an equal. In sum,
if Dworkin were demanding that a case against pornography produce
conclusive evidence about viclence, then he is requiring both a kind of
harm and a degree of evidence that he would not demand in civil rights
contexts like that of Sweatt and DeFunis. Now, if there is something
special about the pornography case that requires us to apply standards
of proof that are quite different to apparently similar civil rights cases,
then it is surely up to Dworkin to explain what that is.

It is time now to return to the question I posed at the beginning of the
article. What are we to make of all this? What, exactly, has been
achieved by demonstrating an apparent harmony between Dworkin’s
theory and the feminist view he opposes? Two responses are possible.

The first response is that what we have here is an interesting conclu-
sion about pornography and liberalism. A prohibitive policy about viclent
and degrading pornography is not only consistent with, but apparently
demanded by, liberal theory. Well, so much the worse for pornography.
What has been shown is the depth of liberalism’s commitment to equal-
ity; liberalism will approve whatever steps are necessary to protect the
right to equality, and to achieve equality as a social goal, even when
those steps seem restrictive, provided that no one's right to be treated as
an equal is violated. Perhaps such a conclusion will prompt some reeval-
uation of the liberal agenda, that loose package of causes described by
Dworkin in his article “Liberalism.”e4 Liberals, he says, traditionally
“support racial equality and approve government intervention to secure
it, through constraints on both public and private discrimination.”es

104. Dworkin, “Liberalism,” in A Matter of Principle, pp. 181—204.
105. Ibid., p. 187.
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However, he continues, “they oppose other forms of collective regulation
of individual decision: they oppose regulation of the content of political
speech ... and they oppose regulation of sexual literature and con-
duct.”** Perhaps the last of those causes is due for revision, in the light
of an awareness that “sexual literature” at any rate might sometimes
have implications for equality.*e If liberalism cares just as deeply about
sexual equality as it cares about racial equality, it might be led to approve
whatever measures are necessary to secure it.*#

A second and alternative response is that what we have here is not an
interesting conclusion about pornography and liberalism, but rather a
conclusion about Dworkin. What I have shown is that a prohibitive pol-
fcy is in harmony with Dworkinian liberal theory, Well, so much the
worse for Dworkin. Since the conclusion about pornography is unac-
ceptable (so this response runs), there must be something wrong with
the Dworkinian premises. What has become evident here is not so much
the compatibility of liberalism with restrictive policies on pornography as
the weakness of Dworkin’s own approach to civil liberties.

Those who are tempted to make this latter response might feel that
their suspicions were confirmed if it appeared that these Dworkinian
strategies could be used to undermine other liberties. Suppose we ex-
plore this possibility, confining ourselves for simplicity’s sake to the right
of free speech. Might these strategies be applicable to other forms of
expression? Pornography is not, of course, the only form of expression
that manifests a view about the worth of women; and one might ask
whether the above strategies could be extended to other representations
in the media that are not sexually explicit, but arguably manifest a cer-
tain view of women and promote that view. Would such speech be vul-
nerable in the ways I have described? This is an interesting and impor-
tant question, but rather than pursue it here, let me consider instead a
rather different kind of speech, which is not sexually explicit, which is

106. Ibid.

107. The “content of political speech” might also have implications for equality; this is
an issue I address briefly later in this article, considering the example of incitement to
racial hatred.

108. Suppose, contrary to what I have said above, that some theoretical defense for the
consumers of pornography can be found. A more modest variant of the above conclusion
might still be plausible: namely, that the elimination of pornegraphy is a liberal goal, to be
pursued in whatever ways are legitimate, for example, through public education cam-
paigns in the media.
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apparently constitutionally protected, and which does nonetheless seem
to be vulnerabie to the above strategies.

We are granting for the sake of the arguments in this article that
Dworkin has some resources to defend a right to free speech. Such a
defense might be a relatively simple matter where “free speech” is
spelled out as the “freedom to speak unpopular or wicked thoughts, s
A restrictive policy based on an argument that “most people want wicked
thoughts not to be expressed” might well be a moralistic argument,
based on external preferences, and therefore defeasible by a “right to
moral independence” of the kind derived in “Do We Have a Right to Por-
nography?"” Consider, however, the right that would be required to per-
mit “incitement to racial hatred,” the example with which Dworkin be-
gan his discussion of pornography. Would Dworkin be able to defend a
right of this kind? As a matter of fact, Dworkin takes incitement to racial
hatred to be a special case of speaking “unpopular or wicked
thoughts,” ° speech which can easily be defended by Dworkinian strat-
egies. But can a right to racist speech be so easily defended?

I suspect it cannot. [ suspect moreover that an application of the prin-
ciple of equal concern and respect will yield an “illiberal” result about
such speech. To see whether this is so, I invite the reader to consider the
following imaginary story. The place is, once again, the University of
Texas Law School; the story is set some time after Sweatt’s successful
suit; and the topic this time is not segregation but speech. The school
has had a certain policy about the editorial content of student-run mag-
azines and journals: it has given its students a completely free rein with
regard to such content. We can suppose that the administrators have
organized a referendum on the question, and have discovered that this
is in fact what the majority of students prefer. The student population at
this time consists of a small number of blacks, and a large number of
whites, many of whom are racist and -deeply resent the “intrusion” of
nonwhites into their traditional and elite school. The white editors of the
student journals have been exploiting the permissive editorial policy to
publish a constant (and popular) flow of hate literature, some of it crude,
some of it subtle, but all of it directed against the black minority. The
lives of the black students have been profoundly affected as a result. Can
‘they mount an argument of principle against the school’s permissive pol-

10g. Dworkin, “Right to Pornography?" p. 335.
110, Ibid.
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icy, and demand that it be changed? It all depends, of course, on the
character of the preferences used by the policy: some student prefer-
ences for the policy may well be based on a distrust of any university
interference; some may be based on a desire for a student voice that is
independent of the administration in every way and at all costs; and
some may be based on the knowledge that the policy would give a free
rein to the racist editors, who would exploit the opportunity to attack, and
perhaps in the long run drive away, students who were members of the
despised minority. If racist preferences of the latter kind tipped the bal-
ance, then the answer is surely that the black students would indeed be
able to mount an argument of principle against the permissive policy.
This hypothetical example seems very similar in all the relevant details
to the Sweatt case. What we have is a utilitarian policy, which disadvan-
tages a certain group, and which relies on racist preferences—prefer-
ences that are, by the criteria described in the discussion of Sweatt, ex-
ternal preferences. This means that the black students would have rights
against the policy.

The whites could claim no “right to moral independence” in defense
of their speech, since the restriction on their expression would be moti-
vated by an argument of principle, not 2 moralistic majoritarian argu-
ment. The relevant fact about incitement to racial hatred is not that it is
“wicked” or “unpopular,” but that it embodies a view about the worth of
people. This fact has implications for the question of whether those hurt
by the speech have rights against it—rights, that is, of the kind Dworkin-
ian theory identifies. ™"

The school could also offer an independent argument in support of a
decision to restrict speech, modeled, as was the second of my arguments
above, on the DeFunis case. Since the school (newly enlightened!) is
interested in promoting the goal of equality on its campus, and has the
not unreasonable empirical hypothesis that the old permissive policy was
a barrier to the achievement of that goal; and since implementing a more
restrictive policy would not obviously require violating any student’s
right to be treated as an equal, a more restrictive policy is permissible.

111. I am not addressing here the question of whether a restrictive policy would be the
best for all concerned in terms of other interests and goals; university administrators might
decide that it would be better in the circumstances to invest resources in an alternative
student magazine, in the hope that empowering the voice of the minority would enable
speech to be answered with more speech. My point is simply that members of the minority
would be entitled to bring an argument of principle in the way I have suggested.



358 Philosophy & Public Affairs

In order to bring out the analogy with the cases discussed in “Reverse
Discrimination,” my imaginary story focused on a university situation.
However, it is not implausible to think that governments might use sim-
ilar arguments to suppeort similar restrictions. Dworkin remarks in the
opening paragraph of “Do We Have a Right to Pornography?” that the
United Kingdom Race Relations law “makes it a crime to advocate racial
prejudice.” 'z He appears to believe that in doing so, the law—which he
says would be found unconstitutional in the United States—conflicts
with a principle of equal concern and respect.’*s But the United King-
dom legislators might surely justify their policy by appeal to arguments
of the very kind described above. To permit incitement to racial hatred
would be to give weight to racist preferences of a kind that egalitarian
governments have a duty to ignore, so such speech should not be per-
mitted. Or: to prohibit such speech would be to make progress toward an
important social goal, namely, equality, so such speech should be prohib-
ited. If this were the case, then the United Kingdom policy would not
conflict with a principle of equal concern and respect. It would, on the
contrary, be in harmony with it. '

What the Indianapolis ordinance and the United Kingdom Race Rela-
tions law appear to have in common is a concern for equality that runs
very deep—so deep that the silencing of some speech is not regarded as
too high a price to pay for it.**4 The Dworkinian commitment to equality
appears to run equally deep. Recall that Dworkin said that there could
be no real conflict between liberty and equality, since it is the right to
equality that provides the wellspring for the rights to liberty. He also said
that if we value liberty at ali, then we have an interest in establishing a
harmony between liberty and equality, since if there were any genuine
conflict between the two, it would be a contest that liberty must lose.?1s
It seems that Dworkin’s prognosis about such a contest was correct.

112. Dworkin, “Right to Pornography?” p. 335. )

113. In “Right to Pornography?” (p. 335} Dworkin takes freedom to advocate racial prej-
udice as a case of freedom to speak “unpopular or wicked thoughts,” a liberty that he
clearly supports (p. 352) and apparently thinks would be defended along lines similar to a
defense of a right to pornography.

114. As a matter of fact, members of the feminist antipornography movement in Britain
have proposed (at the 187 annual general meeting of the National Council of Civil Liber-
ties) that “the Race Relations Act 1976 be used as a model for legislating against pornog-
raphy: making it unlawful to publish or distribute material likely to stir up sexual as well
as racial hatred” (Itzin, “Sex and Censorship,” p. 46).

115. Dworkin, “What Is Equality?” p. g.
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Where liberty and equality conflict in the ways I have described, it is
indeed liberty that loses, assuming that one regards the conflict through
the lens of Dworkinian liberal theory. That theory seems unable, in such
circumstances, to supply a defense of free expression, even when that
expression is of a kind to which the First Amendment extends its protec-
tion. Those of us who share the concern for equality expressed in the
ordinance and the Race Relations Jaw may welcome these results, happy
to find in Dworkin an unexpected ally. Those of us who find the results
unwelcome may conclude that Dworkin has not taken civil liberties se-
riously enough, and that rights to such liberties as free expression may
need to be theoretically fundamental if they are to be successfully de-
fended. Perhaps Dworkin has been hasty in dismissing as illusory all ap-
parent conflict between liberty and equality. Perhaps, on the other hand,
the apparent conflicts I have described are only that: apparent. I leave
such questions to the reader’s judgment.



