


ruling Communist Party formally em-
braced a liberal political and economic
reform program. Vietnam’s old laws,
written in the spirit of socialist state-
building, are simply not adequate to
regulate a society that is increasingly
governed by market principles rather
than central planning, This, however, is
only half the story. The other half is that
laws, whether old or new, have never
been very effective in Vietnam. To rem-
edy this problem, the reformist Viet-
namese state has decided to strengthen
its institutions, It is hoped that better-
crafted statutes will contribute to a
firmer establishment of the rule of law.

This raises specific questions about
the country’s 1990 Press Law. How has
it been overtaken by reality in the past
eight years? How have its provisions
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fallen short of stated objectives? And
how can the laws be amended to en-
hance the rule of law? These questions
all add up to alarger uncertainty about
the value of legislation in Vietnam.

Flaws of the 1990 Press Law

A little history is necessary to under-
stand the current situation. The 1990
Press Law was enacted so thar
Vietnam’s legal regime could catch up
with the socioeconomic realities of doi
moi. Its precursor, enacted in 1957, sim-
ply did not address these realities. For
example, the 1957 Press Law, which was
drafted by a Communist Party newly
in power in Hanoi, did not deal with
advertisements, because the Party did
not then intend to promote this capi-
talist practice. By 1990, it was clear to
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the leadership that advertisements
could provide newspapers with the
funds that the socialist state could no
longer afford. Today, several newspa-
pers make profits as a result of these
advertisements, particularly those di-
rectly belonging to the Communist
Party such as Sai Gon Giai Phong, Ho
Chi Minh City’s sole daily.

The 1990 Press Law was contro-
versial from its inception: after pro-
tracted negotiations over several drafts
failed to produce a consensus, it was
ushered through the National Assem-
bly. Its liberal critics claimed that the
law proscribed the press, rather than
protecting it. Evidence of this included
its clear injunction against the private
ownership of media sources, some-
thing that even the 1957 Press Law did
not limit. Worse, the 1990 Press Law
is written in insipid and imprecise lan-
guage, lending itself to considerable dis-

cretionary interpretation.
A Changing Political Climate

Discussion about the relative merits of
the 1990 Press Law frequently neglects
one important point: the most liberal
years for the media in Vietnam were
1987 and 1988, when the media did
not have the benefit of its judicial pro-
tection. During those two years, be-
fore the collapse of the Soviet bloc
frightened the Hanoi leadership into
slowing down doi moi, the Vietnamese
press was able to cast aside many ta-
boos. The media focused the spotlight
on corruption in high places, the sys-
temic failures in almost all aspects of
life, and the unhealthy monopolization
of power by the Communist Party.
What gave the press substantive
new liberties was an overarching po-
litical climate clamoring for liberal re-
forms. The regulations about the press
that were written to promote that
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larger liberal mood were introduced in
the form of key party resolutions or di-
rectives instead of new state laws. Ex-
amples are the Party Secretariat’s Or-
der 15 (issued in September 1987),
which gave more power to editors; and
Politburo Decision 5 (issued in Novem-
ber 1987), which encouraged the
country’s literati to write candidly
about the country’s many social injus-
tices. This period of exhilarating media
reforms preceded the 1990 Press
Law—and the new-found press free-
doms of the late 1980s certainly could
not be attributed to the old 1957

Press Law.
Reform in the Face of Violence

I want to draw attention to the fact
that Vietnam has two legal regimes—
that of the Party and the state legisla-
ture. The Party is by far the more im-
portant of the two. Unfortunately, it is
difficult to analyze the more potent and
frequent party directives and the inter-
nal party processes which produce
them. The Party is still reluctant to ex-
pose its internal debates to public scru-
tiny, preferring the National Assembly
to be the forum where ideas are pub-
licly contended. Sometimes the direc-
tives issued by the party are even semi-
classified and restricted only to senior
members of the media.

Despite its shortcomings, the legis-
lative agenda in Vietnam is more than
mere political theatrics. Legal reform is
important and must begin somewhere.
Existing press laws in Vietnam are of
some use to journalists in their pursuit
of news. A good example occurred in
Hanoi in July 1996 when the press
checked on several policemen who were
attempting to forcibly evict some resi-
dents from a building, The officer-in-
charge warned reporters against cov-
ering the event, but they, in return, in-
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voked the 1990 Press Law which stipu-
lated that it was illegal to stop journal-
ists in their legitimate pursuit of news.
The officer then threatened them with
arrest, hit a reporter, and smashed his
camera; another reporter had his press
card torn and camera confiscated. The
journalists lodged reports with the city’s
legal office and wanted the office to
press charges. These incidents found

Only a naive journalist
would think that the
law has the same efficacy
when invoked against
the upper echelons of
power.

their way into the media and the police
were keen to avoid a confrontation in
court. That same year, a reporter was
prevented from tape-recording court-
room proceedings. He challenged the
court, citing articles in Decree 133 is-
sued by the Council of Ministers, Fi-
nally, the court backed down. I should
add that these two incidents were not
anecdotes told in confidence but were
stories reported in the press.

An Evolving System

These incidents underline three impor-
tant points about press laws in Viet-
nam. First, legislation is still very much
a part of the country’s evolving legal cul-
ture and is therefore unsettled in many
ways. This means that some injunctions
and protective clauses have to be nego-
tiated on a case-by-case basis during
implementation.

Second, a sound knowledge of the
law does provide journalists with more

resources when they are obstrucred by
bureaucrats in the system. However,
success at overcoming these obstacles
depends on the status and confidence
of theljournalist, the political resources
he can call upon to protect himself if
necessary, and the seniority of his tar-
get. Only bureaucratic technicalities of
the sort described in the two examples
can be challenged and press targets
should be confined to officials on or
below the middle level of the state-
party hierarchy. Only a naive journalist
would think that the law has the same
efficacy when invoked against the up-
per echelons of power.

Third, Vietnam's journalists are able
to negotiate certain obstacles because
of the|discretionary and ambiguous na-
ture of their laws. This ambiguity may
allow for the strengthening of legal re-

forms in the long run. Vietnamese jour-
nalists claim that direct confrontations
with officialdom are rare in their media
culture, but the two cited incidents
were not the first, nor are they likely to
be the last. Such challenges to author-
ity are likely to remain cautious in
pace and scope, but it is important that
they continue,

In| conclusion, at the current stage
of legal development in Vietnam, people
should not expect anything dramatic
from revisions that are made to laws.
That said, the press laws are important
to the media. A complete picture of

the

attention on the party-administered

edia environment requires more

regulatory regime; it is far more potent,
but unfortunately far less visible than
the laws of the state, which are meant
to be public. Like anywhere else in the
world, Vietnam's laws promoting free-
dom of the press need breathing room
and require a more liberal political en-
vironment. Vietnam does not yet have
that political environment. ™



