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Preferred Stock Offering:
Company, Inc. (the "Company") will offer up to $21,000,000 (the "Offering") of Convertible Preferred stock (the "Series D Preferred") to Chase Capital Partners ("CCP"), The Flatiron Fund 1998/99, LLC ("Flatiron"), XXX Investment Partners and other mutually acceptable investors (prior round holders, smaller parties, etc) (collectively, the "Purchasers"). The Series D Preferred will be convertible into common stock of the Company (the "Common Shares") which will equal 29% of the Company post-closing after including the option pool described below (a $50 million pre-money valuation).

Terms of the Preferred
Dividends:
The Series D Preferred will participate in all dividend payments (in cash, stock or otherwise) on an as-converted basis when and if a dividend is paid to the holders of the Common Shares.

Redemption:
The holders of Series D Preferred will have the option to require the Company to redeem all or any part of their shares of Series D Preferred, plus any declared but unpaid dividends on the fifth anniversary of the closing.  Redemption price to be the greater of Cost or Fair Market Value.

Voluntary Conversion:
The holders of the Series D Preferred shall have the right to convert such shares, or any part of such shares, at the option of the holder, at any time, into Common Shares at the then applicable conversion ratio, which shall initially be 1 to 1.  The conversion rate applicable to the Series D Preferred upon such conversion shall be determined by dividing (A) the Conversion Price (as such term is defined below) by (B) the Original Cost (as such term is defined below).

Automatic Conversion:
The Series D Preferred will be automatically converted into Common Shares at the then applicable conversion ratio on the closing of a firm commitment public offering of securities underwritten by a major bracket underwriter with  proceeds to the Company of $35,000,000 or more (net of all underwriting discounts, commissions and expenses) and at a price per share of at least three times the then effective Conversion Price.  

Liquidation 

Preference:
In the event of a Liquidation, the holders of the Series D Preferred will be entitled to receive, prior and in preference to any distribution to the holders of the Common Shares, their original purchase price plus any accrued but unpaid dividends ("Original Cost") in preference to the Common Shares and then will share pro-rata with the holders of the Common Shares in the remaining proceeds.  In no event shall the holders of the Series D Preferred receive less than 200% of their Original Cost.

"Liquidation" means the liquidation, winding up, or sale of all or substantially all of the company's assets, or a sale of the Company or a controlling interest in the Company, or a consolidation or merger of the Company where the shareholders of the Company do not continue to hold at least a 50 % interest in the successor entity.  

Anti-Dilution:
Antidilution protection shall be provided for reorganizations, stock splits, stock dividends, combinations, consolidations, stock distributions, recapitalizations, reclassifications or other similar events.  The Conversion Price shall be adjusted on a weighted average basis for issuances below the Conversion Price of the Series D Preferred or below the then current market price of the Common Stock, other than (i) the sale of shares of Common Stock pursuant to the exercise of options or warrants to employees of the Company and (ii) shares of Common Stock issued as consideration in Board-approved acquisitions.  The "Conversion Price" means the Original Cost.

Other Terms
Board of Directors:
The Company will have a Board of Directors with seven seats.  The holders of the Common Shares will have the right to elect two directors, which shall initially be founders A and B.  The holders of the Series D Preferred will have the right to elect two directors, which shall initially be Robert Greene and Seth Goldstein. The holders of the Series D Preferred and the holders of the Common Shares will have the right to mutually elect two directors, one of which shall be Mr. XX  and the other of which shall be mutually agreed upon. The shareholders will elect a seventh "independent" director who will be selected via a search process.

Committees of the Board:
At the first Board meeting following the closing, compensation and audit committees will be established as outlined below.


Compensation Committee:

A compensation committee of the Board will be formed consisting of two non-management Directors.  The compensation committee will approve all increases in executive compensation, annual executive bonuses and all option grants.


Audit Committee:

An audit committee of the Board will be formed consisting of two non-management Directors.  This committee will approve the engagement of the Company's auditors and approve the audit prior to its issuance each year.

Voting Rights:
On all matters not specifically outlined herein, voting will take place on an as converted basis.


A vote of the holders of two-thirds of the Series D Preferred will be required to approve the following:  (i) creation, authorization, sale or issuance of any class or series of capital stock or rights to acquire capital stock that is senior or pari-passu to the Series D Preferred, (ii) any action (including, without limitation, amendments to the Company's By-laws or Charter) which in any manner adversely affects the Series D Preferred, (iii) issuance of debt in excess of the stockholders' equity in the Company, or  authorization, creation or issuance of shares of any class or series of any bonds, debentures, notes or other obligations convertible into or exchangeable for, or having optional rights to purchase, any shares having any preference or priority or which adversely affect the Series D Preferred, (iv)  redemption of the Common Shares (except pursuant to employee agreements), (v) payment of dividends or (vi) any sale, merger, liquidation or change of control of the Company.

Registration Rights:
The holders of the Series D Preferred will receive customary registration rights including two demand registrations which are effective after an initial public offering, unlimited "piggy-back" registration rights and S-3 registration rights, Company payment of all registration expenses, transfer of registration rights, proportionate underwriter cut-backs.  The definitive documentation will also include other typical registration provisions.

Information Rights:
So long as an investor continues to hold Series D Preferred Shares with an original cost of at least $500,000, such investor will have the right to inspect the books of the Company, and the Company shall deliver to such investor:  monthly unaudited financial statements within 20 days after the end of the period with comparisons to the prior years and budget for that period (including projections); annual audited financial statements within 3 months after the end of the year; and monthly and annual management projections and budgets one month prior to the start of the year.  The foregoing provisions will terminate upon a firm commitment public offering of securities underwritten by a major bracket underwriter with net proceeds to the Company of $35,000,000 or more and at a price per share of at least three times the then effective Conversion Price.  

Preemptive Rights:
If the Company proposes to offer any equity securities (other than shares issued in connection with the acquisition of another company, shares issued to lessors or lenders if such transactions have Board approval, or shares offered to the public resulting in the automatic conversion of the Series D Preferred into Common Shares), each holder of the Series D Preferred shall have the right to purchase such holder's pro-rata percentage of such equity securities.

Stockholders' Agreement:
The "Founders, the Common Stockholders, and the holders of the Series D Preferred will execute a Stockholders' Agreement with the Company which will provide for the following:

Right of First Refusal:
The Stockholders' Agreement will provide the holders of Series D Preferred with a right of first refusal in the event the Founders propose to sell any Common Shares (except sales of up to 10% of the Common Shares held by the Founders on the Closing Date) owned by them at the same price and on the same terms as offered.  Such right of first refusal will be pro-rata among the holders of the Series D Preferred.

Co-Sale Rights:
The Stockholders' Agreement will also provide the holders of Series D Preferred with a right of co-sale providing that before the Founders may sell any of their Common Shares (except sales of up to 10% of the Common Shares held by the Founders on the Closing Date) they shall first give the holders of the Series D Preferred an opportunity to participate in such sale on a basis proportionate to the amount of shares held by the Founders and those held by the holders of the Series D Preferred.


The Stockholders' Agreement will terminate when the Founders no longer own any Common Shares, or upon a public offering resulting in the automatic conversion of the Series D Preferred into Common Shares, or a sale of the Company for cash or marketable securities.

Other Agreements:
The Founders have entered or will enter into non-competition, no hire agreements with the Company, and all of the Company's employees have entered or will enter into proprietary information and inventions agreements.  The Company will provide the Purchasers with copies of all of the foregoing agreements, all of which will be revised to the extent such existing agreements are not reasonably acceptable to the Purchasers.

Key Man Insurance:
As a condition to Closing, the Company will purchase life insurance policies for the Founders in the principal amount of $2.0 million each.  The Company will be the beneficiary of the policies.

Stock Purchase Agreement:
The purchase of the Series D Preferred will be made pursuant to a Stock Purchase Agreement drafted by Purchasers' counsel and acceptable to the Purchasers and the Company.  Such agreement shall contain, among other things, appropriate representations and warranties of the  Company, covenants of the Company reflecting the provisions set forth herein and appropriate conditions of closing, including, among other things, intellectual property rights, the qualification of the Series D Preferred Shares under applicable "Blue Sky" laws, and opinions of counsel, including opinions of foreign counsel and foreign regulatory approvals, if required.

Incentive Stock Options:
As a condition to Closing, an employee option plan including incentive stock options as defined by the rules of the Internal Revenue Service will be in place.  The total number of options will represent 15% of the Company fully-diluted post-closing; 3% of which shall be allocated to the 2 Founders. 

The options will vest according to the following schedule:

	% of Options
	Vesting Period

	25 %

Remaining 75%
	1 year after being awarded
In 36 equal monthly installments
calculated in arrears after the first
year of being awarded.


Right of First Refusal:
Common Shares held by employees of the Company shall not be freely transferable.  If the holders of the Series D Preferred waive the restrictions on transfer of Common Shares held by an employee, the Company first and the holders of the Series D Preferred second, shall have a right of first refusal upon the disposition of such Common Shares (whether acquired upon exercise of options or otherwise) except the disposition of such Common Shares pursuant to a registered offering.  To the extent all or part of such Common Shares are not purchased by the Company or the holders of the Series D Preferred, the transferor may sell to third parties on terms no more favorable for a period of up to six months.  Any of such Common Shares transferred pursuant to this paragraph must be offered at the Fair Market Value (to be determined by the Board of Directors).

Employment Contracts:
As a condition to Closing, the Founders will sign employment contracts which will provide for the following:


The Founders will report to the Board of Directors and their employment may be terminated by a majority vote of the Board.


If the Founder leaves the Company for any reason (except if the Founder's employment is terminated without cause*), his unvested incentive stock options (if he holds any) will terminate. Any unvested incentive stock options held by any Founder upon termination without cause will be automatically vested upon such termination.


If any Founders' employment is terminated by the Company without cause or if he resigns for good reason,* the Founders will be entitled to severance of one year's salary and will agree not to compete or hire the Company's employees for a period of one year. If any Founder leaves the Company of his own accord or is terminated for cause, unless he resigns for good reason, such Founder will be subject to a two-year non-compete and no-hire agreement with no severance obligations.  If a Founder is terminated for cause or a Founder's employment is terminated upon death, permanent disability or resignation (other than for good reason), the Company first and the holders of the Series D Preferred second, will have the right to purchase the Founders' Common Shares at Fair Market Value (to be determined by an independent third party agreed to by both the Founders and the Board).  If a Founder is terminated without cause or resigns for good reason, there is no such repurchase right.  If any Founder is  terminated for cause, his unvested options (if he holds any) will terminate.


The two founders will be entitled to annual salaries of $XXX and $XXX respectively. Thereafter, any increase in the Founders' salary or annual bonus compensation plans will be determined by the compensation committee of the Board.


As used herein, "Fair Market Value" shall mean an amount  determined by an independent third party mutually agreed to by the Founders and the Board.

Capitalization:
The attached capitalization schedule details all of the securities that will be outstanding after the closing.  

Transfer/Assignment:
All rights granted to the holders of the Series D Preferred pursuant to the Stock Purchase Agreement will be freely assignable to future holders of Series D Preferred.  The Series D Preferred will be freely transferable.

Expenses:
Legal fees for Purchasers' counsel in connection with this Offering will be paid by the Company at the Closing; provided, however, that if the purchase and sale of the Series D Preferred is not consummated, any fees and expenses incurred by Purchasers' counsel shall be paid by the Company after prompt delivery of an invoice therefor.  In addition, the Company will reimburse the Purchasers for consultant expenses incurred in due diligence.  Purchasers' counsel will draft the legal documents. 

Exclusive Dealings:
Until July 31, 1999, the Company will deal exclusively with the Purchasers, their affiliates and other mutually agreed upon parties regarding any sale of equity of the Company, and will not solicit or engage in any discussions with or provide any information to any third party regarding such transaction.

Incorporation:
The Company will be incorporated in Delaware.

Targeted Closing Date:
July 31, 1999
The foregoing term sheet is subject to (i) the satisfactory completion of due diligence by the Purchasers including a review of the terms and conditions of the Series A Preferred, (ii) review by counsel to the Purchasers and the execution of definitive documentation mutually acceptable to Company and Purchasers and (iii) waiver by the requisite amount of the holders of all other series of preferred stock of the Company of all preemptive and any other rights which would prevent or conflict with the consummation of any of the transactions contemplated herein and (iv) Hart-Scott Rodino Act approval, if necessary.

Agreed and Accepted:

_______________________________________

Company Inc.  



Date

CEO

_______________________________________

Flatiron Partners



Date

Robert Greene




*Cause and good reason to be defined in definitive documentation.





