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Xxxxxxxx, Inc. 

Proposed Term Sheet
	INVESTORs
	Oxford Bioscience Partners III, Others

	Issuer
	Xxxxxxxx, Inc.

	SecuritY
	Series A Preferred Stock

	Investment amount
	$3,000,000

	Number of Shares to be issued:
	This $3,000,000 of new equity capital will purchase an aggregate of 3,000,000  shares of Series A Preferred Stock.  Each share of Preferred Stock is convertible into one share of Common Stock, $0.01 par value per share (the “Common Stock”) of the Company.

	Conversion price/share
	$1.00  (“Purchase Price”)

	valuation
	Pre-money valuation is $3.5 million.




	purchasers
	The investment will be made by the following entities or their affiliates in the amounts indicated:

Oxford Bioscience Partners III

$2,500,000

Additional Investor(s)


$   500,000






$3,000,000

The additional investor(s) will be mutually agreed upon by Oxford Bioscience Partners and the Company



	management option pool
	After the closing of the Series A investment, the Company will create an incentive stock option pool for issuance to present and future management, outside Directors, and consultants.  The increase shall consist of 200,000 shares or 3.0% of the post-financing capitalization.  The Management Option Pool will be exempt from the anti-dilution formula protection.  The Management Option Pool will be issued from time to time under such incentive stock option or non-qualified stock option agreements or plans, stock restriction agreements or other options, arrangements, contracts or plans as are recommended by management and approved by a majority of the then present members of the Board.



	Pre-financing capital structure
	The Company represents that the pre-financing capital structure is as follows:  

2,625,000  Common Shares Allocated to Founders (xxxxxxxxx)

   525,000  Common Shares Allocated to xxxxxxx (the company)

   350,000  Common Shares Allocated to xxxxxxxx




3,500,000  Fully Diluted Shares Outstanding

 


	target Closing Date
	The target closing date is November 3, 2000.


	Rights, Preferences, Privileges, and restrictions of security
	

	Dividends
	The holders of Series A shall be entitled to receive dividends at the rate of 8% per annum.  Such dividends on the Series A shall be payable as and when declared by the Board of Directors and out of funds legally available therefor; unpaid dividends shall accrue and shall be convertible into Common stock.



	Liquidation Preference
	In the event of any sale, merger, or winding up of the Company for cash or stock (a liquidation event), the funds available for distribution shall be paid out as follows:  1) holders of Series A Preferred shall be entitled to receive in preference to the holders of any other class of capital stock an amount equal to the purchase price of Series A shares plus accrued and unpaid dividends; 2) thereafter, the remaining assets shall be paid out on a pro rata basis to the holders of Common and Preferred Stock on an as if converted basis.



	Voting Rights
	Each holder of Series A Preferred is entitled to one vote per share of Common into which the Series A  Preferred converts.




	Covenants
	The Company may not, without the affirmative vote or written consent of the holders of not less than 66 2/3% of the issued and outstanding shares of Series A Preferred Stock:



	
	1.  authorize or issue any securities with preference to or on parity with  Series A Preferred;

2.  merge or consolidate into or with any other corporation, sell all or substantially all of the Company’s assets or effect a liquidation of the assets of the Company;

3.  enter any single debt obligation in the excess of $250,000;

4.  repurchase any outstanding stock or warrants.

5.  make any changes in the rights, preferences, or privileges of the Series A Preferred;

6.  amend or repeal or add any provision to the Certificate of Incorporation or By-laws, if such action would adversely affect the preferences, rights, privileges, or powers of, or restrictions provided for the benefit of, Series A Preferred; 

7.  take certain other actions materially affecting the Series A Preferred;

8.  change the size or election procedure of the Board of Directors



	Optional Conversion
	Series A Preferred shares are convertible, at the option of the holder, any time and from time to time, into the number of shares of Common Stock determined by dividing the Purchase Price plus all accrued and unpaid dividends by the Conversion Price. 



	Anti-Dilution
	Standard weighted average adjustment to the Series A Preferred conversion price if any subsequent sale of stock is done at a lower price per share.



	Mandatory Conversion
	All outstanding Series A Preferred shall convert into the number of shares of Common Stock determined by dividing the Purchase Price plus all accrued and unpaid dividends by the then applicable Conversion Price upon a public offering of Common Stock at a price of at least $5 per share in a total offering of at least $30 million.



	Redemption
	If the Series A Preferred Stock has not been converted to Common or an IPO has not occurred before December 31, 2005, the holders shall have the option to redeem the Series A stock in three equal yearly installments beginning March 1, 2006, as long as doing so does not put the Company in a position of default or bankruptcy or place the Company in a position such that it cannot continue as an ongoing business.  If an Investor chooses to redeem its Series A Preferred Stock, it must provide the Company with written notice 90 days in advance (“Redemption Notice”).  The redemption amount shall be equal to the original Series A purchase price, plus any accrued but unpaid dividends. In any simultaneous redemptions of the Series A and any other class of stock, the Series A shall have preference.

	right of first refusal 
	The company grants to each Investor a right of first refusal to purchase its pro rata share of any equities issued by the Company.

If any shareholder desires to transfer all or a portion of their stock, first the Company and then the Series A shareholders will have a pro rata right to purchase such transferred shares.


	Stock restriction agreement
	Founders, other officers, and other key employees of the Company will each execute an agreement with the Investors pursuant to which the Investors will have a right of first refusal with respect to their pro rata share of any shares proposed to be sold by such persons.

This agreement will also contain a right of co-sale providing the Investors with an opportunity to participate in a sale of shares by the founders, other officers, and other key employees on a basis proportionate to the amount of the securities held by the seller and those held by the Investors.

	
	

	confidentiality, non-compete and invention agreements
	The Company shall have caused consultants, members of its Advisory Board, and each of its key employees to execute nondisclosure, assignments of inventions, and non-competition agreements in a form acceptable to the Investors.

	BOARD OF DIRECTORS
	The Board of Directors will include at least one representative designated by the Series A Investors, who shall be from Oxford Bioscience Partners, initially xxxxx.   One of the Board members shall be an outside executive with suitable industry expertise elected by a majority of the Board.  One of the Board seats shall be reserved for management, who will be the CEO. The total number of Board members shall not exceed five.


	registration rights
	1. Demand Rights:  Persons holding 60% of outstanding shares of Series A Preferred stock (or Common Stock issuable upon conversion thereof) may demand registration by the Company of their shares and the Company will use its best efforts to cause such shares to be registered.  The Company will not be obligated to effect nor pay for more than two registrations pursuant to such demand registration rights provisions.  Exercisable after the earlier of 180 days after a Qualified Offering or October 30, 2003.

2. Short-Form Registrations on Form S-3:  Holders of at least 20% of the shares of Series A Preferred Stock (or Common Stock issued upon conversion of the Series A Preferred) shall have the right to require the Company to file an unlimited number  of and pay for not more than two registration statements on Form S-3 per year provided the anticipated aggregate offering price to the public for any such registration would exceed $5.0 M.

3. Piggy-Back Registrations: Holders of the Series A Preferred shall be entitled to unlimited “piggy-back” registration rights on all registrations of the Company (other than S-8’s, S-4’s or similar registrations of business combination transactions or employee benefit plans), subject to the right of the Company and its underwriters to reduce the number of shares of the Investor proposed to be registered in view of market conditions.

4. Registration Expenses:  All registration expenses (exclusive of selling expenses), shall be borne by the Company.



	information  rights
	The Series A shareholders shall have the right to inspect the Company’s premises and books at times convenient to both parties.



	Accounting/ Reporting
	So long as any of the Series A Preferred is outstanding, the Company will deliver to the Investors unaudited monthly and quarterly financial statements within 30 days of end of period; annual audited financial statements within 90 days of end of year; at least 10 days prior to the beginning of the fiscal year the financial budget that will be subject to approval by the Board of Directors no later than 30 days following the beginning of the fiscal year; and other information reasonably requested by Investors.

	Expenses
	The Company and the Investors will each bear their own legal and other expenses with respect to the transaction, except that, assuming a successful completion of the transaction, the Company will reimburse the Investors for all legal expenses and consulting fees related to due diligence up to a limit of $25,000.  Reasonable travel expenses for Directors to attend meetings will be paid for by the Company.

	stock purchase  and stockholders agreement
	This term sheet shall serve as the basis for a Stock Purchase Agreement and a Stockholders Agreement which shall include representations and warranties, covenants, and rights (e.g. registration rights, rights of first refusal, co-sale rights, etc.) which are standard for transactions of this kind. 


	representatives and Warranties:
	Management represents and warrants that all statements made and material provided is true in fact and does not fail to state material information which would reasonably influence the Investor’s decision to invest.

	Exclusivity
	Upon execution of this Summary of Terms, and continuing for four weeks thereafter, the Company agrees to not accept an offer from another party to act as lead investor in a round of debt or equity financing.



	conditions to closing
	All due diligence deemed necessary by the Investors will be finalized to the reasonable satisfaction of the Investors before the Closing.  Due diligence will include, but not be limited to obtaining the opinion of independent experts mutually agreed to by the Investors and the Company and patent and other legal due diligence as appropriate.  The proposed transaction is also subject to (i) approval by the Investment Committee of Oxford Bioscience Partners, (ii) successful negotiation of a licensing agreement with xxxxxxxx, and (iii) any adverse material change in the business of the Company.



	expiration
	If not accepted by the Company by the close of business on October 6, 2000, this term sheet will expire.


The foregoing summary of terms set forth the good faith agreement of the parties set forth below.

Agreed and Accepted:

Xxxxxxxx, inc.
Oxford Bioscience Partners

__________________________________________
___________________________________

xxxxxxxxxx                                                Date
xxxxxxxxxxxx

Date

President & CEO
Venture Partner

Oxford Bioscience Partners Confidential
October 4, 2000




