
‌   

‌ 



STANFORD-MIT‌ ‌HEALTHY‌ ‌ELECTIONS‌ ‌PROJECT‌ ‌ 

Pre-Election‌ ‌Mail‌ ‌Voting‌ ‌Litigation‌ ‌ 
in‌ ‌the‌ ‌Coronavirus‌ ‌Pandemic‌ ‌ 

‌ 
March‌ ‌10,‌ ‌2021‌ ‌ 

‌ 
Abstract:‌ ‌ 

‌ 
Facing‌ ‌projections‌ ‌that‌ ‌80‌ ‌million‌ ‌Americans‌ ‌or‌ ‌more‌ ‌might‌ ‌choose‌ ‌to‌ ‌vote‌ ‌by‌ ‌mail‌ ‌in‌ ‌the‌‌                               
November‌ ‌2020‌ ‌general‌ ‌election,‌ ‌stakeholders‌ ‌turned‌ ‌to‌ ‌the‌‌courts‌‌to‌‌clarify‌‌the‌‌appropriate‌‌                         
ways‌‌for‌‌election‌‌officials‌‌to‌‌adapt,‌‌apply,‌‌and‌‌administer‌‌the‌‌rules‌‌of‌‌mail‌‌voting‌‌in‌‌the‌‌highly‌‌                                 
competitive‌ ‌elections‌ ‌taking‌ ‌place‌ ‌during‌ ‌the‌ ‌coronavirus‌ ‌pandemic.‌ ‌Plaintiffs‌ ‌across‌ ‌the‌‌                     
country‌ ‌filed‌ ‌over‌ ‌340‌ ‌lawsuits‌‌between‌‌March‌‌4,‌‌2020,‌‌and‌‌November‌‌3,‌‌2020‌‌(Election‌‌Day),‌‌                             
challenging‌ ‌election‌ ‌procedures‌ ‌affected‌ ‌by‌ ‌the‌ ‌coronavirus‌‌pandemic,‌‌including‌‌nearly‌‌every‌‌                     
aspect‌ ‌of‌ ‌the‌ ‌absentee‌ ‌balloting‌ ‌process.‌ ‌They‌ ‌asserted‌ ‌claims‌ ‌under‌ ‌a‌ ‌variety‌ ‌of‌ ‌state‌ ‌and‌‌                             
federal‌ ‌laws‌ ‌and‌ ‌constitutional‌ ‌provisions.‌ ‌This‌ ‌report‌ ‌outlines‌ ‌the‌ ‌many‌ ‌legal‌ ‌challenges‌ ‌to‌‌                         
absentee‌‌and‌‌mail‌‌voting‌‌systems‌‌brought‌‌from‌‌the‌‌beginning‌‌of‌‌the‌‌coronavirus‌‌pandemic‌‌in‌‌                           
March‌ ‌up‌ ‌to‌ ‌Election‌ ‌Day,‌ ‌largely‌ ‌in‌ ‌response‌ ‌to‌ ‌the‌ ‌pandemic.‌ ‌ 
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Introduction‌ ‌ 
Author:‌ ‌‌Zahavah‌ ‌Levine‌ ‌ 

‌ 
The‌ ‌increase‌ ‌in‌ ‌the‌ ‌rates‌ ‌of‌ ‌mail‌ ‌voting‌ ‌over‌ ‌the‌ ‌last‌ ‌two‌ ‌decades‌ ‌‌accelerated‌ ‌significantly‌‌                             
during‌ ‌the‌ ‌coronavirus‌ ‌pandemic.‌ ‌The‌ ‌November‌ ‌2020‌ ‌general‌ ‌election‌ ‌set‌ ‌a‌ ‌new‌‌‌record‌‌for‌‌                           
vote-by-mail‌ ‌turnout.‌ ‌Approximately‌ ‌‌46%‌‌of‌‌‌all‌‌votes‌—approximately‌‌73‌‌million‌‌ballots—were‌‌                   
cast‌ ‌by‌‌mail‌‌or‌‌absentee‌‌ballots‌‌(the‌‌terms‌‌are‌‌used‌‌interchangeably‌‌here),‌‌more‌‌than‌‌double‌‌                             
the‌‌percentage‌‌of‌‌vote-by-mail‌‌turnout‌‌in‌‌the‌‌2016‌‌general‌‌election,‌‌according‌‌to‌‌the‌‌Survey‌‌of‌‌                             
the‌ ‌Performance‌ ‌of‌ ‌American‌ ‌Elections.‌‌ ‌  

‌ 
Heading‌‌into‌‌the‌‌election,‌‌it‌‌was‌‌clear‌‌that‌‌more‌‌Americans‌‌were‌‌eligible‌‌to‌‌vote‌‌by‌‌mail‌‌in‌‌the‌‌                                   
general‌ ‌election‌ ‌of‌ ‌2020‌ ‌than‌ ‌‌in‌ ‌any‌ ‌general‌ ‌election‌ ‌in‌ ‌U.S.‌‌history‌.‌‌States‌‌such‌‌as‌‌‌Utah‌‌and‌‌                                 
Hawaii‌ ‌joined‌ ‌universal‌ ‌mail‌ ‌voting‌ ‌states‌ ‌Colorado,‌ ‌Oregon,‌ ‌and‌ ‌Washington‌ ‌for‌ ‌their‌ ‌first‌‌                         
presidential‌ ‌elections‌ ‌as‌ ‌universal‌ ‌mail‌ ‌voting‌‌states.‌‌Several‌‌states,‌‌such‌‌as‌‌‌Nevada‌‌and‌‌New‌‌                           
Jersey‌,‌ ‌sent‌ ‌mail‌ ‌ballots‌ ‌to‌ ‌all‌ ‌voters‌ ‌solely‌ ‌in‌ ‌response‌ ‌to‌ ‌the‌ ‌pandemic.‌ ‌Many‌ ‌other‌ ‌states‌‌                               
expanded‌ ‌access‌ ‌to‌ ‌mail‌ ‌voting‌ ‌in‌ ‌other‌ ‌ways‌ ‌in‌ ‌response‌ ‌to‌ ‌the‌ ‌pandemic.‌ ‌More‌ ‌than‌ ‌‌90‌‌                               
million‌ ‌Americans‌ ‌received‌ ‌mail‌ ‌or‌ ‌absentee‌ ‌ballots.‌ ‌It‌ ‌was‌ ‌also‌ ‌clear‌ ‌that‌ ‌millions‌ ‌of‌ ‌voters‌‌                             
would‌ ‌be‌ ‌voting‌ ‌by‌‌mail‌‌for‌‌the‌‌first‌‌time,‌‌largely‌‌to‌‌avoid‌‌the‌‌health‌‌risks‌‌posed‌‌by‌‌in-person‌‌                                   
voting‌‌during‌‌the‌‌pandemic.‌‌They‌‌would‌‌be‌‌using‌‌unfamiliar‌‌processes‌‌to‌‌apply‌‌for,‌‌complete,‌‌                           
and‌ ‌return‌ ‌their‌ ‌ballots,‌ ‌relying‌ ‌on‌ ‌infrastructure‌ ‌that,‌ ‌in‌ ‌many‌ ‌cases,‌ ‌was‌‌‌never‌‌designed‌‌to‌‌                             
handle‌‌ ‌such‌ ‌a‌ ‌massive‌ ‌volume.‌‌ ‌  

‌ 
To‌ ‌address‌ ‌the‌ ‌surge‌ ‌in‌ ‌demand‌ ‌for‌ ‌mail‌ ‌voting,‌ ‌election‌ ‌officials‌ ‌across‌ ‌the‌ ‌United‌ ‌States‌‌                             
scrambled‌ ‌to‌ ‌scale‌ ‌up‌ ‌their‌ ‌vote-by-mail‌ ‌systems‌ ‌and‌ ‌operations.‌ ‌They‌ ‌worked‌ ‌with‌ ‌state‌‌                         
legislatures,‌‌governors,‌‌and‌‌secretaries‌‌of‌‌state‌‌to‌‌adapt‌‌existing‌‌rules‌‌and‌‌procedures‌‌for‌‌mail‌                           
voting‌ ‌during‌ ‌the‌ ‌coronavirus‌ ‌pandemic.‌ ‌Many‌ ‌state-level‌ ‌initiatives‌ ‌sought‌ ‌to‌ ‌accommodate‌‌                     
the‌‌increased‌‌demand,‌‌and‌‌even‌‌encourage‌‌it,‌‌by‌‌relaxing‌‌rules‌‌that‌‌created‌‌obstacles‌‌to‌‌mail‌‌                             
voting.‌ ‌Other‌ ‌initiatives‌ ‌sought‌ ‌to‌ ‌slow‌‌the‌‌growth‌‌of‌‌vote-by-mail‌‌and‌‌limit‌‌accommodations,‌‌                         
citing‌‌the‌‌need‌‌to‌‌deter‌‌voter‌‌fraud.‌‌Sometimes‌‌those‌‌forces‌‌collided‌‌within‌‌an‌‌individual‌‌state,‌‌                             
as‌ ‌political‌ ‌parties‌ ‌within‌ ‌the‌ ‌same‌ ‌state‌ ‌pursued‌ ‌different‌ ‌approaches,‌ ‌leading‌ ‌to‌ ‌heated‌‌                         
political‌ ‌debate,‌ ‌deadlock,‌ ‌and‌ ‌an‌ ‌enormous‌ ‌amount‌ ‌of‌ ‌litigation.‌‌ ‌  

‌ 
Disputes‌ ‌over‌ ‌the‌ ‌rules‌ ‌of‌ ‌mail‌ ‌voting‌ ‌played‌ ‌out‌ ‌in‌ ‌the‌ ‌courts,‌ ‌triggering‌ ‌an‌ ‌avalanche‌ ‌of‌‌                               
litigation‌ ‌regarding‌ ‌the‌ ‌appropriate‌ ‌ways‌ ‌to‌ ‌adapt,‌‌apply,‌‌and‌‌administer‌‌elections‌‌during‌‌the‌‌                         
pandemic.‌‌Since‌‌March‌‌2020,‌‌more‌‌than‌‌‌400‌‌election-related‌‌lawsuits‌‌were‌‌filed‌‌in‌‌federal‌‌and‌‌                           
state‌‌courts‌‌in‌‌almost‌‌every‌‌state,‌‌marking‌‌what‌‌was‌‌perhaps‌‌‌the‌‌most‌‌litigated‌‌election‌‌season‌‌                             
in‌‌the‌‌past‌‌two‌‌decades.‌‌And‌‌‌most‌‌of‌‌this‌‌litigation,‌‌particularly‌‌before‌‌Election‌‌Day,‌‌related‌‌to‌‌                               
the‌ ‌rules‌ ‌associated‌ ‌with‌ ‌mail‌ ‌voting.‌‌ ‌  
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‌ 
To‌ ‌promote‌ ‌public‌ ‌awareness‌ ‌of‌ ‌the‌ ‌stress‌ ‌the‌ ‌pandemic‌ ‌placed‌ ‌on‌ ‌election‌‌and‌‌voting‌‌laws‌‌                             
across‌ ‌the‌ ‌country,‌ ‌a‌ ‌team‌ ‌of‌ ‌us‌ ‌at‌ ‌the‌ ‌‌Stanford-MIT‌ ‌Healthy‌ ‌Elections‌ ‌Project‌ ‌compiled,‌1‌ ‌                           
summarized,‌ ‌and‌ ‌categorized‌ ‌the‌ ‌2020‌ ‌election‌ ‌cases‌ ‌that‌ ‌arose‌ ‌from,‌ ‌or‌ ‌took‌ ‌on‌ ‌increased‌‌                           
importance‌ ‌in‌ ‌light‌ ‌of,‌ ‌the‌ ‌coronavirus‌ ‌pandemic.‌ ‌We‌ ‌organized‌ ‌the‌ ‌data‌ ‌in‌ ‌our‌ ‌publicly‌‌                           
available‌ ‌‌COVID-Related‌ ‌Election‌ ‌Litigation‌ ‌Tracker‌.‌ ‌The‌ ‌tracker‌ ‌is‌ ‌designed‌ ‌to‌ ‌help‌ ‌election‌‌                       
officials,‌ ‌legislators,‌ ‌scholars,‌ ‌and‌ ‌the‌ ‌interested‌ ‌public‌ ‌find,‌ ‌sort,‌ ‌and‌ ‌better‌ ‌understand‌ ‌the‌‌                         
large‌‌volume‌‌of‌‌election-related‌‌lawsuits‌‌in‌‌2020.‌‌Users‌‌can‌‌‌search‌‌cases‌‌in‌‌the‌‌tracker‌‌by‌‌‌issue‌,‌‌                               
state,‌ ‌date,‌ ‌and‌ ‌party‌ ‌name.‌ ‌Each‌ ‌case‌‌includes‌‌a‌‌short‌‌summary,‌‌key-issue‌‌tags,‌‌and‌‌links‌‌to‌‌                               
key‌ ‌court‌ ‌documents.‌ ‌ 

‌ 
For‌‌readers‌‌who‌‌want‌‌a‌‌broad‌‌run-through‌‌of‌‌the‌‌litigation,‌‌without‌‌skimping‌‌on‌‌the‌‌important‌‌                             
details,‌‌this‌‌five-part‌‌report,‌‌“Mail‌‌Voting‌‌Litigation‌‌During‌‌the‌‌Coronavirus‌‌Pandemic,”‌‌discusses‌‌                       
and‌ ‌contextualizes‌ ‌many‌ ‌of‌ ‌the‌ ‌cases‌ ‌in‌‌the‌‌‌Stanford-MIT‌‌COVID-Related‌‌Litigation‌‌Tracker‌.‌‌It‌‌                         
outlines‌ ‌the‌ ‌various‌‌types‌‌of‌‌legal‌‌challenges‌‌to‌‌mail‌‌voting‌‌practices‌‌and‌‌procedures‌‌brought‌‌                           
between‌ ‌March‌ ‌2020‌ ‌and‌ ‌November‌ ‌3,‌ ‌2020‌ ‌(Election‌ ‌Day),‌ ‌largely‌ ‌in‌ ‌response‌ ‌to‌ ‌the‌‌                           
pandemic.‌2‌ ‌Most‌‌of‌‌the‌‌lawsuits‌‌discussed‌‌here‌‌were‌‌brought‌‌against‌‌states‌‌and‌‌counties‌‌and‌‌                           
their‌ ‌respective‌ ‌officials‌ ‌responsible‌ ‌for‌ ‌the‌ ‌mail‌ ‌voting‌ ‌rules.‌‌ ‌  

‌ 
This‌‌survey‌‌of‌‌litigation‌‌reveals‌‌a‌‌wide‌‌array‌‌of‌‌legal‌‌claims‌‌and‌‌challenges‌‌regarding‌‌absentee‌‌                             
and‌ ‌mail‌ ‌voting.‌ ‌Most‌ ‌cases‌ ‌sought‌ ‌to‌ ‌expand‌ ‌the‌ ‌availability‌ ‌of,‌ ‌or‌ ‌loosen‌ ‌restrictions‌‌                           
associated‌ ‌with,‌ ‌mail‌ ‌voting.‌ ‌But‌ ‌some‌ ‌cases‌ ‌challenged‌ ‌the‌ ‌expansion‌ ‌of‌ ‌vote-by-mail‌ ‌and‌‌                         
proposed‌ ‌or‌ ‌defended‌ ‌restrictions.‌ ‌They‌ ‌argued‌ ‌that‌ ‌the‌ ‌restrictions‌ ‌were‌ ‌reasonable‌ ‌or‌‌                       
necessary‌‌to‌‌reduce‌‌fraudulent‌‌votes‌‌that‌‌could‌‌dilute‌‌the‌‌weight‌‌of‌‌genuine‌‌votes,‌‌or‌‌that‌‌state‌‌                               
election‌ ‌officials‌ ‌and/or‌ ‌courts‌ ‌were‌ ‌acting‌ ‌outside‌ ‌of‌ ‌their‌ ‌authority‌ ‌in‌ ‌adopting‌ ‌various‌‌                         
accommodations‌ ‌to‌ ‌address‌ ‌voting‌ ‌during‌ ‌a‌ ‌public‌ ‌health‌ ‌crisis.‌ ‌There‌ ‌was‌ ‌‌no‌ ‌evidence‌ ‌of‌‌                           
widespread‌‌fraud‌‌in‌‌mail‌‌voting‌‌in‌‌2020,‌‌even‌‌though‌‌it‌‌was‌‌widely‌‌alleged‌‌by‌‌President‌‌Trump‌‌                               
and‌ ‌some‌ ‌of‌ ‌his‌ ‌allies.‌ ‌ 

‌ 
Plaintiffs‌‌challenged‌‌every‌‌aspect‌‌of‌‌mail‌‌voting,‌‌from‌‌the‌‌application‌‌process‌‌to‌‌state‌‌eligibility‌‌                           
requirements,‌ ‌from‌ ‌ballot‌ ‌receipt‌ ‌deadlines‌ ‌to‌ ‌voter‌ ‌verification‌ ‌practices.‌ ‌Plaintiffs‌ ‌alleged‌‌a‌                       
variety‌ ‌of‌ ‌violations—federal‌ ‌and‌ ‌state‌ ‌constitutional‌ ‌violations,‌ ‌statutory‌ ‌violations‌ ‌of‌ ‌the‌‌                     
federal‌ ‌Voting‌ ‌Rights‌ ‌Act‌ ‌and‌ ‌the‌ ‌Americans‌ ‌with‌ ‌Disabilities‌ ‌Act,‌ ‌and‌ ‌various‌ ‌state‌ ‌statutory‌‌                           
violations.‌‌ ‌  

‌ 

1 ‌We‌ ‌gratefully‌ ‌acknowledge‌ ‌the‌ ‌generous‌ ‌contribution‌ ‌of‌ ‌Professor‌ ‌Justin‌ ‌Levitt‌ ‌in‌ ‌helping‌ ‌to‌ ‌compile‌ ‌the‌‌                               
election‌ ‌cases‌ ‌and‌ ‌court‌ ‌documents‌ ‌in‌ ‌our‌ ‌tracker.‌‌ ‌  
2 ‌For‌‌an‌‌analysis‌‌and‌‌summary‌‌of‌‌the‌‌post-Election‌‌Day‌‌lawsuits,‌‌see‌‌the‌‌Stanford-MIT‌‌Healthy‌‌Elections‌‌Project‌‌                                 
report‌ ‌‌Post-Election‌ ‌Litigation‌ ‌Analysis‌ ‌and‌ ‌Summaries‌.‌‌ ‌  
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This‌‌five-part‌‌report‌‌is‌‌organized‌‌loosely‌‌according‌‌to‌‌the‌‌stages‌‌in‌‌which‌‌absentee‌‌ballots‌‌are‌‌                             
cast‌ ‌by‌ ‌voters‌ ‌and‌ ‌processed‌ ‌and‌ ‌counted‌ ‌by‌ ‌elections‌ ‌officials:‌ ‌application‌ ‌for‌ ‌a‌ ‌ballot,‌ ‌the‌‌                             
proper‌‌completion‌‌of‌‌the‌‌ballot,‌‌options‌‌for‌‌returning‌‌the‌‌ballot,‌‌verification‌‌of‌‌absentee‌‌voters’‌‌                           
identities‌ ‌by‌ ‌election‌‌officials,‌‌and‌‌challenges‌‌to‌‌absentee‌‌ballots.‌‌The‌‌report‌‌does‌‌not‌‌discuss‌‌                           
every‌ ‌one‌ ‌of‌‌the‌‌hundreds‌‌of‌‌cases‌‌that‌‌addressed‌‌mail‌‌balloting‌‌in‌‌2020,‌‌but‌‌it‌‌discusses‌‌the‌‌                                 
trends‌ ‌and‌ ‌the‌ ‌major‌ ‌cases.‌ ‌ 

‌ 
Parts‌ ‌I‌ ‌through‌ ‌IV‌ ‌relate‌ ‌to‌ ‌various‌ ‌efforts‌ ‌to‌ ‌expand‌ ‌mail‌ ‌voting‌‌or‌‌make‌‌it‌‌more‌‌accessible;‌‌                                 
Part‌ ‌V‌ ‌relates‌ ‌to‌ ‌efforts‌ ‌to‌ ‌curb‌ ‌such‌ ‌expansion.‌‌ ‌  

‌ 
Part‌‌I‌‌covers‌‌lawsuits‌‌related‌‌to‌‌the‌‌availability‌‌of‌‌absentee‌‌or‌‌mail‌‌voting,‌‌including‌‌challenges‌‌                             
to‌‌eligibility‌‌requirements‌‌(in‌‌states‌‌which‌‌do‌‌not‌‌allow‌‌all‌‌registered‌‌voters‌‌to‌‌vote‌‌by‌‌mail)‌‌and‌‌                                 
to‌ ‌the‌ ‌ballot‌ ‌application‌ ‌processes.‌ ‌Overall,‌ ‌plaintiffs‌ ‌who‌ ‌sought‌ ‌to‌‌relax‌‌restrictions‌‌around‌‌                         
the‌ ‌availability‌ ‌of‌ ‌absentee‌ ‌ballots‌ ‌were‌ ‌unsuccessful.‌ ‌Courts‌ ‌were‌ ‌hesitant‌ ‌to‌ ‌overturn‌ ‌the‌‌                         
judgment‌‌of‌‌elected‌‌political‌‌officials‌‌and,‌‌instead,‌‌chose‌‌to‌‌uphold‌‌absentee‌‌ballot‌‌restrictions‌‌                         
under‌ ‌rational‌ ‌basis‌ ‌or‌ ‌‌Anderson-Burdick‌ ‌‌review.‌ ‌Going‌ ‌forward,‌ ‌the‌ ‌increasingly‌‌conservative‌‌                     
tilt‌‌of‌‌federal‌‌courts‌‌suggests‌‌that‌‌expansions‌‌to‌‌absentee‌‌voting‌‌availability‌‌will‌‌need‌‌to‌‌come‌‌                             
from‌ ‌the‌ ‌legislative‌ ‌branches.‌ ‌ 

‌ 
Part‌ ‌II‌ ‌explores‌ ‌claims‌‌related‌‌to‌‌the‌‌rules‌‌governing‌‌the‌‌submission‌‌and‌‌return‌‌of‌‌completed‌‌                             
mail‌ ‌ballots.‌ ‌In‌ ‌particular,‌ ‌it‌ ‌explores‌ ‌litigation‌ ‌challenging‌ ‌four‌ ‌types‌ ‌of‌‌                     
ballot-submission-related‌ ‌state‌ ‌rules:‌ ‌requirements‌ ‌that‌ ‌absentee‌ ‌ballots‌ ‌be‌ ‌‌received‌ ‌by‌‌                   
Election‌ ‌Day‌ ‌(instead‌ ‌of‌ ‌‌postmarked‌ ‌by‌‌Election‌‌Day),‌‌requirements‌‌that‌‌the‌‌marked‌‌absentee‌‌                         
ballot‌ ‌be‌ ‌placed‌ ‌into‌ ‌an‌ ‌inner‌ ‌envelope‌ ‌known‌ ‌as‌ ‌a‌ ‌“secrecy‌ ‌sleeve,”‌ ‌requirements‌ ‌that‌ ‌the‌‌                             
voter‌‌supply‌‌postage‌‌for‌‌return‌‌mail‌‌ballots,‌‌and‌‌the‌‌sufficiency‌‌of‌‌measures‌‌taken‌‌by‌‌election‌‌                             
officials‌ ‌to‌ ‌provide‌ ‌reasonable‌ ‌accommodations‌ ‌for‌ ‌voters‌ ‌with‌ ‌disabilities‌ ‌who‌ ‌seek‌ ‌to‌‌                       
complete‌‌absentee‌‌ballots.‌‌On‌‌the‌‌whole,‌‌plaintiffs‌‌did‌‌not‌‌see‌‌much‌‌success‌‌in‌‌their‌‌challenges‌‌                             
to‌ ‌ballot‌ ‌submission‌ ‌procedures.‌ ‌Courts‌ ‌often‌ ‌determined‌ ‌that‌ ‌certain‌ ‌rules—such‌ ‌as‌ ‌those‌‌                       
requiring‌ ‌voters‌ ‌to‌ ‌pay‌ ‌for‌ ‌ballot‌ ‌postage—did‌ ‌not‌ ‌place‌ ‌heavy‌ ‌burdens‌‌on‌‌the‌‌right‌‌to‌‌vote.‌‌                               
Plaintiffs‌ ‌did‌ ‌have‌ ‌some‌ ‌limited‌ ‌success‌ ‌in‌ ‌Election‌‌Day‌‌deadline-related‌‌litigation,‌‌as‌‌the‌‌U.S.‌‌                           
Supreme‌ ‌Court‌ ‌permitted‌ ‌court-ordered‌ ‌extensions‌ ‌of‌ ‌ballot‌ ‌receipt‌ ‌deadlines‌ ‌in‌ ‌North‌‌                     
Carolina‌ ‌and‌ ‌Pennsylvania‌ ‌to‌ ‌stand.‌ ‌ 

‌ 
Part‌ ‌III‌ ‌surveys‌ ‌legal‌ ‌challenges‌ ‌designed‌ ‌to‌ ‌expand‌ ‌options‌ ‌for‌ ‌mail‌ ‌ballot‌ ‌drop-off‌ ‌and‌‌                           
delivery.‌ ‌It‌ ‌explores‌ ‌challenges‌ ‌to‌ ‌restrictions‌ ‌on‌ ‌collecting‌ ‌and‌ ‌returning‌ ‌ballots‌ ‌for‌ ‌other‌‌                         
voters‌ ‌(sometimes‌ ‌referred‌ ‌to‌ ‌as‌ ‌“ballot‌ ‌harvesting”‌ ‌by‌ ‌Republicans‌ ‌and‌ ‌“ballot‌ ‌collecting”‌‌by‌‌                         
Democrats),‌ ‌challenges‌ ‌to‌ ‌limits‌ ‌on‌ ‌the‌ ‌number‌ ‌or‌ ‌location‌ ‌of‌ ‌absentee‌ ‌ballot‌ ‌drop-off‌‌                         
locations,‌ ‌and‌ ‌c‌hallenges‌ ‌to‌ ‌operational‌ ‌changes‌ ‌made‌ ‌by‌ ‌the‌ ‌‌U.S.‌ ‌Postal‌‌Service‌‌(USPS)‌‌that‌‌                           
many‌ ‌plaintiffs‌ ‌viewed‌ ‌as‌ ‌a‌ ‌threat‌ ‌to‌ ‌mail‌ ‌voting.‌ ‌The‌ ‌USPS‌‌cases‌‌were‌‌unique,‌‌because‌‌they‌‌                               
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were‌ ‌the‌ ‌only‌ ‌cases‌ ‌seeking‌ ‌to‌ ‌expand‌ ‌or‌ ‌protect‌ ‌mail‌ ‌voting‌ ‌that‌ ‌were‌‌not‌‌directed‌‌at‌‌state‌‌                                 
officials.‌ ‌Rather,‌ ‌they‌ ‌were‌ ‌filed‌ ‌against‌ ‌the‌ ‌federal‌ ‌government‌ ‌and‌ ‌the‌‌postmaster‌‌general.‌‌                         
Plaintiffs‌ ‌were‌ ‌largely‌ ‌unsuccessful‌ ‌in‌ ‌ballot‌ ‌collection‌ ‌and‌ ‌delivery‌ ‌challenges,‌ ‌as‌ ‌courts‌‌                       
generally‌ ‌found‌ ‌that‌ ‌such‌ ‌restrictions‌ ‌did‌ ‌not‌ ‌place‌ ‌a‌ ‌severe‌ ‌burden‌ ‌on‌‌voters.‌‌Some‌‌district‌‌                             
courts‌ ‌were‌ ‌receptive‌ ‌to‌ ‌challenges‌ ‌against‌ ‌attempts‌ ‌to‌ ‌limit‌ ‌the‌ ‌availability‌ ‌of‌ ‌drop‌ ‌boxes,‌‌                           
though‌ ‌federal‌ ‌appellate‌ ‌courts‌ ‌stayed‌ ‌some‌ ‌of‌ ‌the‌ ‌district‌ ‌court‌ ‌injunctions.‌ ‌Plaintiffs‌ ‌were‌‌                         
most‌ ‌successful‌ ‌in‌ ‌USPS-related‌ ‌litigation,‌ ‌winning‌ ‌nationwide‌ ‌injunctions‌ ‌against‌ ‌the‌ ‌Postal‌‌                     
Service’s‌ ‌operational‌ ‌changes‌ ‌that‌ ‌risked‌ ‌delaying‌ ‌ballot‌ ‌delivery.‌‌  ‌ 

‌ 
Part‌ ‌IV‌ ‌surveys‌ ‌legal‌ ‌challenges‌ ‌to‌ ‌the‌ ‌processes‌ ‌used‌ ‌by‌ ‌election‌ ‌officials‌ ‌to‌ ‌verify‌ ‌that‌ ‌the‌‌                               
person‌ ‌who‌ ‌submitted‌ ‌a‌ ‌mail‌ ‌ballot‌ ‌was‌ ‌the‌ ‌duly‌ ‌registered‌ ‌and‌ ‌intended‌ ‌voter.‌ ‌These‌‌                           
processes‌ ‌include‌ ‌signature‌ ‌verification‌ ‌(a‌ ‌practice‌ ‌that‌ ‌entails‌ ‌comparing‌ ‌the‌ ‌signature‌ ‌on‌‌a‌                         
ballot‌ ‌return‌ ‌envelope‌ ‌with‌ ‌an‌ ‌image‌‌of‌‌the‌‌intended‌‌voter’s‌‌signature‌‌on‌‌file‌‌at‌‌the‌‌elections‌‌                               
office‌ ‌to‌ ‌see‌ ‌if‌ ‌they‌ ‌match)‌ ‌and‌ ‌the‌ ‌requirement,‌ ‌in‌‌some‌‌states,‌‌that‌‌one‌‌or‌‌more‌‌witnesses‌‌                                 
sign‌‌a‌‌voter’s‌‌mail‌‌ballot‌‌or‌‌return‌‌envelope,‌‌attesting‌‌to‌‌the‌‌voter’s‌‌identity.‌‌Although‌‌outcomes‌‌                             
were‌ ‌mixed,‌ ‌litigants‌ ‌were‌ ‌generally‌ ‌successful‌ ‌in‌ ‌pushing‌ ‌states‌ ‌to‌ ‌implement‌ ‌“notice‌ ‌and‌‌                         
cure”‌ ‌procedures‌ ‌to‌ ‌allow‌ ‌voters‌ ‌to‌ ‌remedy‌ ‌defective‌ ‌absentee‌ ‌ballots‌ ‌so‌ ‌they‌ ‌were‌ ‌not‌‌                           
rejected.‌ ‌Interestingly,‌ ‌the‌ ‌2020‌ ‌election‌ ‌did‌ ‌not‌ ‌see‌ ‌a‌ ‌significant‌ ‌spike‌ ‌in‌ ‌the‌ ‌percentage‌ ‌of‌‌                             
ballots‌ ‌rejected‌ ‌for‌ ‌errors,‌ ‌suggesting‌ ‌that‌ ‌broader‌ ‌public‌ ‌education‌ ‌and‌ ‌voter‌ ‌awareness‌‌                       
succeeded‌ ‌even‌ ‌where‌ ‌litigation‌ ‌had‌ ‌mixed‌ ‌results.‌‌ ‌  

‌ 
Whereas‌ ‌Parts‌ ‌I‌ ‌through‌ ‌IV‌ ‌focus‌ ‌on‌ ‌legal‌ ‌efforts‌ ‌to‌ ‌expand‌ ‌vote-by-mail‌ ‌and‌ ‌make‌ ‌it‌ ‌more‌‌                               
accessible‌ ‌to‌ ‌more‌ ‌voters,‌ ‌Part‌ ‌V‌ ‌focuses‌ ‌on‌ ‌cases‌ ‌that‌ ‌sought‌ ‌the‌ ‌opposite—cases‌ ‌that‌‌                           
challenged‌‌the‌‌expansion‌‌of‌‌mail‌‌voting‌‌and‌‌the‌‌relaxation‌‌of‌‌the‌‌associated‌‌restrictions.‌‌These‌‌                           
cases‌ ‌sought‌ ‌to‌‌halt‌‌various‌‌vote-by-mail‌‌accommodations‌‌and‌‌restrict‌‌the‌‌use‌‌of‌‌mail‌‌voting.‌‌                           
The‌ ‌suits‌ ‌typically‌ ‌challenged‌ ‌policy‌ ‌modifications‌ ‌on‌ ‌one‌ ‌or‌ ‌both‌ ‌of‌ ‌two‌ ‌grounds:‌ ‌that‌ ‌mail‌‌                             
voting‌ ‌increases‌ ‌voter‌‌fraud‌‌and/or‌‌that‌‌the‌‌officials‌‌implementing‌‌the‌‌challenged‌‌policies‌‌are‌‌                         
not‌‌authorized‌‌by‌‌law‌‌to‌‌do‌‌so.‌‌Primarily‌‌brought‌‌by‌‌the‌‌Trump‌‌campaign‌‌and‌‌Republican‌‌Party‌‌                               
operatives,‌‌these‌‌cases‌‌challenged‌‌decisions‌‌by‌‌state‌‌officials‌‌to‌‌send‌‌vote-by-mail‌‌applications‌‌                       
or‌ ‌actual‌ ‌mail‌ ‌ballots‌ ‌to‌ ‌all‌ ‌voters‌ ‌in‌ ‌a‌ ‌state,‌ ‌to‌ ‌provide‌‌ballot‌‌drop-off‌‌locations‌‌that‌‌made‌‌it‌‌                                   
more‌‌convenient‌‌for‌‌voters‌‌to‌‌return‌‌their‌‌ballots,‌‌to‌‌relax‌‌voter‌‌verification‌‌procedures,‌‌and‌‌to‌‌                             
extend‌‌the‌‌deadlines‌‌for‌‌the‌‌receipt‌‌of‌‌mail‌‌ballots‌‌because‌‌of‌‌the‌‌pandemic.‌‌The‌‌fraud-related‌‌                             
challenges‌‌were‌‌uniformly‌‌unsuccessful,‌‌with‌‌federal‌‌and‌‌state‌‌judges‌‌routinely‌‌dismissing‌‌the‌‌                       
claims‌ ‌for‌ ‌lack‌ ‌of‌ ‌standing‌ ‌or‌ ‌insufficient‌ ‌evidence.‌‌ ‌  

‌ 
Most‌‌of‌‌the‌‌cases‌‌challenging‌‌the‌‌authority‌‌of‌‌various‌‌actors‌‌to‌‌change‌‌the‌‌rules‌‌of‌‌mail‌‌voting‌‌                                 
alleged‌‌‌ultra‌‌vires‌‌‌executive‌‌action—executive‌‌action‌‌beyond‌‌authority‌‌granted.‌‌The‌‌outcome‌‌of‌‌                       
these‌ ‌cases‌‌was‌‌largely‌‌fact-dependent‌‌and‌‌varied‌‌based‌‌on‌‌the‌‌measure‌‌taken,‌‌the‌‌authority‌‌                           
of‌ ‌the‌ ‌official‌ ‌who‌ ‌took‌ ‌it,‌ ‌and‌ ‌the‌ ‌particular‌ ‌state‌ ‌law‌ ‌at‌ ‌issue.‌ ‌ 
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‌ 
The‌ ‌most‌ ‌significant‌ ‌case‌ ‌alleging‌ ‌lack‌ ‌of‌ ‌authority‌ ‌related‌ ‌to‌ ‌the‌ ‌ability‌ ‌of‌ ‌state‌ ‌courts‌ ‌to‌‌                               
expand‌ ‌mail‌ ‌voting‌ ‌access‌ ‌to‌ ‌protect‌ ‌rights‌ ‌guaranteed‌‌by‌‌a‌‌state’s‌‌constitution.‌‌Vote-by-mail‌‌                         
opponents‌ ‌appealed‌ ‌a‌ ‌decision‌ ‌of‌ ‌the‌ ‌Pennsylvania‌ ‌Supreme‌ ‌Court,‌ ‌revitalizing‌‌an‌‌argument‌‌                       
endorsed‌‌by‌‌three‌‌concurring‌‌justices‌‌in‌‌‌Bush‌‌v.‌‌Gore‌,‌‌that‌‌‌only‌‌the‌‌state‌‌legislature‌‌is‌‌permitted‌‌                               
to‌ ‌alter‌ ‌state‌ ‌voting‌ ‌procedures‌ ‌in‌ ‌elections‌ ‌for‌ ‌federal‌ ‌office—not‌ ‌state‌ ‌executives‌ ‌acting‌‌to‌‌                           
address‌‌an‌‌emergency‌‌or‌‌state‌‌courts‌‌seeking‌‌to‌‌redress‌‌violations‌‌of‌‌state‌‌constitutional‌‌law.‌‌                           
They‌‌argued‌‌that‌‌the‌‌Pennsylvania‌‌Supreme‌‌Court’s‌‌extension‌‌of‌‌a‌‌mail‌‌ballot‌‌receipt‌‌deadline‌‌                           
during‌ ‌the‌ ‌pandemic‌ ‌violated‌ ‌the‌ ‌‌Elections‌ ‌Clause‌ ‌of‌ ‌Article‌ ‌I‌ ‌of‌ ‌the‌ ‌U.S.‌ ‌Constitution,‌ ‌which‌‌                             
states‌‌that‌‌the‌‌“Times,‌‌Places,‌‌and‌‌Manner”‌‌of‌‌elections‌‌to‌‌federal‌‌office‌‌“shall‌‌be‌‌prescribed‌‌in‌‌                               
each‌ ‌State‌ ‌by‌ ‌the‌ ‌Legislature‌ ‌thereof‌ ‌.‌ ‌.‌ ‌.‌ ‌.”‌‌ ‌  

‌ 
On‌‌October‌‌19,‌‌an‌‌equally‌‌divided‌‌U.S.‌‌Supreme‌‌Court‌‌‌denied‌‌the‌‌GOP’s‌‌application‌‌to‌‌stay‌‌the‌‌                               
decision.‌ ‌With‌ ‌one‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌seat‌ ‌vacant,‌ ‌due‌ ‌to‌ ‌the‌ ‌death‌ ‌of‌ ‌Justice‌ ‌Ruth‌ ‌Bader‌‌                               
Ginsburg,‌ ‌the‌ ‌court’s‌ ‌4-4‌ ‌tie‌‌on‌‌the‌‌issue‌‌left‌‌the‌‌Pennsylvania‌‌Supreme‌‌Court‌‌decision‌‌intact.‌‌                             
Thus,‌ ‌the‌ ‌high‌ ‌court‌ ‌has‌ ‌yet‌ ‌to‌ ‌decide‌ ‌this‌ ‌issue‌ ‌on‌ ‌the‌ ‌merits.‌ ‌If‌ ‌widely‌ ‌adopted,‌ ‌the‌ ‌GOP’s‌‌                                   
argument‌‌would‌‌significantly‌‌hamper‌‌the‌‌ability‌‌of‌‌state‌‌courts‌‌to‌‌alter‌‌election‌‌requirements‌‌to‌‌                           
protect‌ ‌the‌ ‌right‌ ‌to‌ ‌vote‌ ‌under‌ ‌state‌ ‌constitutions,‌ ‌as‌ ‌the‌ ‌Pennsylvania‌ ‌Supreme‌ ‌Court‌ ‌(and‌‌                           
other‌ ‌state‌ ‌courts)‌ ‌did‌ ‌during‌ ‌the‌ ‌2020‌ ‌election‌ ‌cycle.‌‌ ‌  

‌   
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Part‌ ‌I:‌ ‌Efforts‌ ‌to‌ ‌Expand‌ ‌Applications‌ ‌For‌ ‌and‌‌ 
Eligibility‌ ‌to‌ ‌Vote‌ ‌By‌ ‌Mail‌ ‌ 
Author:‌ ‌‌Aviel‌ ‌Menter‌ ‌ 

‌ 
In‌ ‌2020,‌ ‌most‌ ‌states‌ ‌and‌ ‌the‌ ‌District‌ ‌of‌ ‌Columbia‌ ‌‌allowed‌ ‌any‌‌registered‌‌voter‌‌to‌‌vote‌‌via‌‌an‌‌                                 
absentee‌ ‌ballot‌ ‌without‌ ‌providing‌ ‌an‌ ‌excuse.‌ ‌However,‌ ‌several‌ ‌states‌ ‌made‌ ‌absentee‌ ‌voting‌‌                       
available‌‌only‌‌to‌‌certain‌‌classes‌‌of‌‌voters,‌‌typically‌‌those‌‌more‌‌likely‌‌to‌‌have‌‌difficulty‌‌reaching‌‌                             
the‌‌polls,‌‌such‌‌as‌‌the‌‌elderly,‌‌or‌‌those‌‌who‌‌expected‌‌to‌‌be‌‌out‌‌of‌‌town‌‌on‌‌Election‌‌Day.‌‌During‌‌                                     
the‌ ‌2020‌‌election,‌‌the‌‌coronavirus‌‌pandemic‌‌made‌‌many‌‌voters‌‌unable‌‌or‌‌reluctant‌‌to‌‌vote‌‌in‌‌                             
person‌ ‌for‌ ‌fear‌ ‌of‌ ‌contracting‌ ‌the‌ ‌virus‌ ‌that‌ ‌causes‌ ‌COVID-19,‌ ‌a‌ ‌serious‌ ‌respiratory‌ ‌illness.‌‌                           
Thus,‌ ‌litigants‌ ‌in‌ ‌a‌ ‌number‌ ‌of‌ ‌states‌ ‌brought‌ ‌lawsuits‌ ‌to‌ ‌compel‌ ‌states‌ ‌to‌ ‌give‌ ‌more‌ ‌voters‌‌                               
access‌ ‌to‌ ‌the‌ ‌absentee‌ ‌ballot.‌‌ ‌  

‌ 
This‌‌report‌‌considers‌‌four‌‌categories‌‌of‌‌lawsuits‌‌that‌‌sought‌‌to‌‌expand‌‌vote-by-mail‌‌application‌‌                         
and‌ ‌eligibility.‌‌ ‌  

‌ 
First,‌ ‌litigants‌ ‌challenged‌ ‌the‌ ‌application‌ ‌processes‌ ‌for‌ ‌mail‌ ‌ballots.‌ ‌In‌ ‌some‌ ‌states,‌ ‌the‌‌                         
coronavirus‌‌pandemic‌‌had‌‌increased‌‌demand‌‌for‌‌vote-by-mail‌‌applications‌‌beyond‌‌the‌‌capacity‌‌                     
of‌ ‌existing‌ ‌infrastructure,‌ ‌leading‌ ‌voters‌ ‌to‌ ‌file‌ ‌suits‌ ‌to‌ ‌ensure‌ ‌that‌ ‌states‌ ‌provided‌‌sufficient‌‌                           
opportunity‌ ‌for‌ ‌voters‌ ‌to‌ ‌apply‌ ‌for‌ ‌a‌ ‌mail-in‌ ‌ballot.‌ ‌Other‌ ‌lawsuits‌ ‌pushed‌ ‌back‌ ‌on‌ ‌state‌‌                             
initiatives‌ ‌that‌ ‌would‌ ‌have‌ ‌made‌ ‌the‌ ‌application‌ ‌process‌ ‌for‌ ‌mail-in‌ ‌voting‌ ‌more‌ ‌difficult.‌ ‌ 

‌ 
Second,‌ ‌some‌ ‌complaints‌ ‌sought‌ ‌to‌ ‌make‌ ‌absentee‌ ‌voting‌ ‌available‌ ‌to‌ ‌any‌ ‌registered‌ ‌voter,‌‌                         
even‌ ‌in‌ ‌states‌ ‌where‌ ‌the‌ ‌law‌ ‌restricted‌ ‌mail‌ ‌voting‌ ‌to‌ ‌certain‌ ‌enumerated‌ ‌groups.‌ ‌These‌‌                           
complaints‌ ‌generally‌ ‌argued‌ ‌that‌ ‌limitations‌ ‌on‌ ‌who‌ ‌can‌ ‌vote‌‌absentee‌‌unduly‌‌burdened‌‌the‌‌                         
right‌‌to‌‌vote,‌‌particularly‌‌during‌‌the‌‌pandemic,‌‌when‌‌in-person‌‌voting‌‌risked‌‌exposing‌‌voters‌‌to‌‌                           
the‌ ‌coronavirus.‌‌ ‌  

‌ 
Third,‌‌some‌‌plaintiffs‌‌filed‌‌lawsuits‌‌arguing‌‌that‌‌state‌‌laws‌‌allowing‌‌absentee‌‌voting‌‌in‌‌cases‌‌of‌‌                             
illness‌‌or‌‌disability‌‌should‌‌include‌‌voters‌‌who‌‌lack‌‌immunity‌‌to‌‌the‌‌coronavirus.‌‌But‌‌courts‌‌were‌‌                             
reluctant‌‌to‌‌extend‌‌these‌‌statutory‌‌provisions‌‌to‌‌the‌‌‌vast‌‌majority‌‌of‌‌the‌‌electorate‌‌that‌‌still,‌‌at‌‌                               
that‌ ‌time,‌ ‌lacked‌ ‌immunity‌ ‌to‌ ‌the‌ ‌virus.‌ ‌ 

‌ 
Finally,‌ ‌several‌ ‌lawsuits‌ ‌challenged‌ ‌state‌ ‌restrictions‌ ‌that‌ ‌limited‌ ‌absentee‌ ‌voting‌ ‌to‌ ‌seniors‌‌                       
above‌ ‌a‌ ‌certain‌ ‌age.‌ ‌They‌ ‌argued‌ ‌that‌ ‌such‌ ‌state‌ ‌law‌ ‌restrictions‌ ‌violated‌ ‌the‌ ‌Twenty-sixth‌‌                           
Amendment’s‌ ‌prohibition‌ ‌on‌ ‌using‌ ‌age‌ ‌as‌ ‌a‌ ‌basis‌ ‌to‌ ‌deny‌ ‌or‌ ‌abridge‌ ‌a‌‌citizen’s‌‌right‌‌to‌‌vote.‌‌                                 

______________________________________________________________________________‌‌ ‌  
PRE-ELECTION‌ ‌MAIL‌ ‌VOTING‌ ‌LITIGATION‌ ‌IN‌ ‌THE‌ ‌CORONAVIRUS‌ ‌PANDEMIC‌ ‌ 

9‌ ‌ 

https://www.ncsl.org/research/elections-and-campaigns/absentee-and-mail-voting-policies-in-effect-for-the-2020-election.aspx
https://www.washingtonpost.com/health/2020/09/25/coronavirus-immunity-us/


STANFORD-MIT‌ ‌HEALTHY‌ ‌ELECTIONS‌ ‌PROJECT‌ ‌ 

These‌‌arguments‌‌prevailed‌‌in‌‌several‌‌state‌‌courts,‌‌but‌‌federal‌‌courts‌‌uniformly‌‌refused‌‌to‌‌find‌‌                           
that‌ ‌age‌ ‌restrictions‌ ‌violated‌ ‌the‌ ‌U.S.‌ ‌Constitution.‌ ‌ 

‌ 
Overall,‌ ‌lawsuits‌ ‌challenging‌ ‌absentee‌ ‌ballot‌ ‌application‌ ‌procedures‌ ‌and‌ ‌eligibility‌‌                 
requirements‌‌were‌‌almost‌‌universally‌‌unsuccessful.‌‌Courts‌‌were‌‌unwilling‌‌to‌‌strike‌‌down‌‌voting‌‌                       
restrictions‌ ‌during‌ ‌a‌ ‌politically‌ ‌fraught‌ ‌campaign,‌ ‌choosing‌ ‌instead‌ ‌to‌ ‌defer‌ ‌to‌ ‌legislative‌ ‌or‌‌                         
executive‌‌fact-finding.‌‌This‌‌reluctance‌‌carried‌‌over‌‌into‌‌the‌‌courts’‌‌legal‌‌analysis,‌‌with‌‌state‌‌and‌‌                           
federal‌ ‌courts‌ ‌either‌ ‌subjecting‌ ‌voting‌ ‌restrictions‌ ‌to‌ ‌rational‌ ‌basis‌ ‌review‌ ‌or‌‌finding‌‌that‌‌the‌‌                           
restrictions‌ ‌minimally‌ ‌burdened‌ ‌the‌ ‌right‌ ‌to‌ ‌vote.‌ ‌Thus,‌ ‌the‌ ‌2020‌ ‌election‌ ‌highlighted‌ ‌an‌‌                         
overarching‌‌judicial‌‌skepticism‌‌about‌‌intervening‌‌with‌‌state‌‌absentee‌‌voting‌‌laws,‌‌particularly‌‌in‌‌                       
the‌ ‌shadow‌ ‌of‌ ‌an‌ ‌impending‌ ‌election.‌ ‌ 

‌ 

Applying‌ ‌to‌ ‌Vote‌ ‌by‌ ‌Mail‌ ‌ 
‌ 

Before‌ ‌a‌ ‌voter’s‌ ‌eligibility‌ ‌to‌ ‌vote‌ ‌by‌ ‌mail‌ ‌is‌ ‌determined,‌ ‌the‌ ‌voter‌ ‌must‌ ‌usually‌ ‌apply‌ ‌for‌ ‌an‌‌                                 
absentee‌ ‌ballot.‌‌Plaintiffs‌‌in‌‌some‌‌states‌‌challenged‌‌the‌‌process‌‌by‌‌which‌‌voters‌‌received‌‌and‌‌                           
submitted‌ ‌applications‌ ‌to‌ ‌vote‌ ‌by‌ ‌mail.‌‌ ‌  

‌ 
In‌‌‌LULAC‌‌of‌‌Iowa‌‌v.‌‌Pate‌,‌‌two‌‌plaintiff‌‌groups‌‌in‌‌Iowa‌‌challenged‌‌a‌‌law‌‌that‌‌made‌‌the‌‌application‌‌                                   
process‌ ‌more‌ ‌difficult.‌ ‌For‌ ‌decades,‌‌election‌‌officials‌‌in‌‌Iowa‌‌had‌‌been‌‌authorized‌‌to‌‌use,‌‌and‌‌                             
had‌‌been‌‌using,‌‌available‌‌voter‌‌database‌‌information‌‌to‌‌insert‌‌missing‌‌data‌‌or‌‌fix‌‌incorrect‌‌data‌‌                             
on‌‌voters’‌‌applications‌‌for‌‌absentee‌‌ballots,‌‌and‌‌then‌‌sending‌‌absentee‌‌ballots‌‌to‌‌those‌‌voters.‌‌                           
But‌‌in‌‌June‌‌2020,‌‌the‌‌Iowa‌‌legislature‌‌passed‌‌a‌‌law‌‌that‌‌prohibited‌‌officials‌‌from‌‌looking‌‌in‌‌voter‌‌                                 
databases‌ ‌and‌ ‌supplying‌ ‌missing‌ ‌or‌ ‌corrected‌ ‌information.‌ ‌Instead,‌‌officials‌‌were‌‌required‌‌to‌‌                       
retrieve‌ ‌the‌ ‌missing‌ ‌information‌ ‌by‌ ‌contacting‌ ‌the‌ ‌voters‌ ‌themselves,‌ ‌often‌ ‌by‌ ‌mail.‌ ‌This‌‌                         
change‌‌converted‌‌a‌‌simple‌‌and‌‌routine‌‌process‌‌into‌‌a‌‌more‌‌arduous‌‌and‌‌time-consuming‌‌one,‌‌                           
at‌ ‌a‌ ‌time‌ ‌when‌ ‌the‌ ‌number‌ ‌of‌ ‌absentee‌ ‌ballot‌ ‌applications‌ ‌was‌ ‌expected‌ ‌to‌ ‌skyrocket,‌‌                           
especially‌ ‌from‌ ‌voters‌ ‌unfamiliar‌ ‌with‌ ‌the‌ ‌absentee‌ ‌process.‌ ‌Plaintiff‌ ‌groups‌ ‌argued‌ ‌that‌ ‌the‌‌                         
law‌ ‌imposed‌ ‌a‌ ‌severe‌ ‌burden‌ ‌on‌‌the‌‌right‌‌to‌‌vote‌‌because‌‌it‌‌prevented‌‌voters‌‌from‌‌receiving‌‌                               
and‌ ‌submitting‌ ‌ballots‌ ‌in‌ ‌time‌ ‌to‌ ‌vote‌ ‌in‌ ‌the‌ ‌election.‌ ‌The‌ ‌Iowa‌ ‌Supreme‌ ‌Court‌ ‌‌rejected‌ ‌the‌‌                               
plaintiffs’‌‌challenge,‌‌reasoning‌‌that‌‌the‌‌law‌‌did‌‌not‌‌impose‌‌a‌‌severe‌‌burden‌‌and‌‌was‌‌justified‌‌by‌‌                               
the‌ ‌state’s‌ ‌interests‌ ‌in‌ ‌protecting‌ ‌the‌ ‌security‌‌and‌‌integrity‌‌of‌‌the‌‌absentee‌‌ballot‌‌system‌‌and‌‌                             
preventing‌ ‌voter‌ ‌fraud.‌ ‌ 

‌ 
Enforcement‌ ‌of‌ ‌this‌ ‌law‌ ‌resulted‌ ‌in‌ ‌a‌ ‌substantial‌ ‌disruption‌ ‌to‌ ‌absentee‌ ‌voting‌ ‌applications.‌‌                         
Pursuant‌‌to‌‌this‌‌new‌‌law,‌‌Iowa’s‌‌secretary‌‌of‌‌state‌‌issued‌‌a‌‌directive‌‌prohibiting‌‌county‌‌election‌‌                             
officials‌‌from‌‌sending‌‌out‌‌absentee‌‌ballot‌‌request‌‌forms‌‌pre-populated‌‌with‌‌any‌‌of‌‌the‌‌voter’s‌‌                           
information.‌‌When‌‌some‌‌county‌‌officials‌‌did‌‌anyway,‌‌the‌‌Republican‌‌National‌‌Committee‌‌(RNC)‌‌                       
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and‌‌the‌‌Trump‌‌campaign‌‌‌sued‌,‌‌asking‌‌an‌‌Iowa‌‌state‌‌court‌‌to‌‌enjoin‌‌the‌‌county‌‌election‌‌officials‌‌                               
from‌ ‌processing‌ ‌these‌ ‌forms.‌ ‌The‌ ‌court‌ ‌granted‌ ‌the‌ ‌injunction,‌ ‌thereby‌ ‌‌invalidating‌‌                     
approximately‌‌64,000‌‌absentee‌‌ballot‌‌applications‌‌that‌‌had‌‌already‌‌been‌‌submitted‌‌by‌‌voters.‌‌                       
The‌‌state‌‌Democratic‌‌Party‌‌filed‌‌its‌‌‌own‌‌lawsuit‌,‌‌seeking‌‌to‌‌strike‌‌down‌‌the‌‌secretary‌‌of‌‌state’s‌‌                               
directive‌‌as‌‌inconsistent‌‌with‌‌Iowa‌‌administrative‌‌and‌‌constitutional‌‌law.‌‌But‌‌the‌‌Iowa‌‌Supreme‌‌                         
Court‌ ‌‌rejected‌ ‌this‌ ‌challenge,‌ ‌finding‌ ‌that‌ ‌the‌ ‌secretary‌ ‌of‌ ‌state’s‌‌directive‌‌was‌‌authorized‌‌by‌‌                           
state‌ ‌law.‌ ‌ 

‌ 
The‌ ‌vote-by-mail‌ ‌application‌ ‌process‌ ‌was‌ ‌contentious‌ ‌in‌ ‌other‌ ‌states‌ ‌as‌ ‌well,‌ ‌particularly‌ ‌in‌‌                         
states‌ ‌where‌ ‌the‌ ‌coronavirus‌ ‌pandemic‌ ‌struck‌ ‌just‌ ‌before‌‌the‌‌deadline‌‌to‌‌apply‌‌for‌‌absentee‌‌                           
ballots.‌ ‌Some‌ ‌of‌ ‌these‌ ‌states‌ ‌resolved‌ ‌their‌ ‌issues‌ ‌relatively‌ ‌swiftly.‌ ‌In‌ ‌Idaho,‌ ‌for‌ ‌example,‌ ‌a‌‌                             
surge‌‌in‌‌vote-by-mail‌‌applications‌‌caused‌‌the‌‌state’s‌‌online‌‌application‌‌portal‌‌to‌‌crash.‌‌A‌‌federal‌‌                           
district‌ ‌court‌ ‌then‌ ‌‌granted‌ ‌an‌ ‌emergency‌ ‌injunction,‌ ‌extending‌ ‌the‌ ‌application‌ ‌deadline‌ ‌by‌ ‌a‌‌                         
week.‌ ‌Similarly,‌ ‌plaintiffs‌ ‌in‌ ‌Ohio‌ ‌‌challenged‌ ‌the‌ ‌state’s‌‌deadline‌‌for‌‌applying‌‌for‌‌an‌‌absentee‌‌                           
ballot,‌ ‌arguing‌ ‌that‌ ‌the‌ ‌timing‌ ‌of‌ ‌the‌ ‌deadline‌ ‌violated‌ ‌their‌ ‌right‌ ‌to‌ ‌vote.‌ ‌Their‌ ‌claim‌ ‌was‌‌                               
dismissed‌ ‌as‌ ‌moot,‌ ‌after‌ ‌the‌ ‌Ohio‌ ‌state‌ ‌legislature‌ ‌passed‌ ‌a‌ ‌bill‌ ‌changing‌ ‌vote-by-mail‌‌                         
procedures‌ ‌in‌ ‌light‌ ‌of‌ ‌the‌ ‌coronavirus‌ ‌pandemic.‌‌ ‌  

‌ 
Plaintiffs‌ ‌in‌ ‌some‌ ‌states‌ ‌brought‌ ‌lawsuits‌ ‌seeking‌ ‌to‌ ‌require‌ ‌the‌ ‌state‌ ‌to‌ ‌send‌ ‌vote-by-mail‌‌                           
applications‌‌to‌‌‌all‌‌eligible‌‌voters.‌‌These‌‌challenges‌‌generally‌‌failed.‌‌In‌‌‌Alaska‌,‌‌plaintiffs‌‌brought‌‌                         
such‌ ‌a‌ ‌suit‌ ‌after‌ ‌the‌ ‌state‌ ‌sent‌ ‌mail-in‌ ‌applications‌ ‌only‌ ‌to‌ ‌elderly‌‌voters.‌‌The‌‌federal‌‌district‌‌                               
court‌ ‌denied‌ ‌the‌ ‌plaintiffs’‌ ‌requested‌ ‌injunction,‌ ‌finding‌ ‌that‌ ‌their‌ ‌right‌‌to‌‌vote‌‌had‌‌not‌‌been‌‌                             
abridged‌‌because‌‌any‌‌registered‌‌voter‌‌in‌‌Alaska‌‌could‌‌fill‌‌out‌‌an‌‌online‌‌or‌‌paper‌‌application‌‌to‌‌                               
vote‌‌by‌‌mail.‌‌A‌‌state‌‌court‌‌in‌‌‌Pennsylvania‌‌also‌‌denied‌‌a‌‌request‌‌for‌‌a‌‌similar‌‌injunction,‌‌finding‌‌                                 
that‌ ‌the‌ ‌plaintiffs‌ ‌had‌ ‌not‌ ‌demonstrated‌ ‌that‌ ‌the‌ ‌injunction‌ ‌was‌ ‌necessary‌ ‌to‌ ‌prevent‌ ‌them‌‌                           
from‌ ‌suffering‌ ‌irreparable‌ ‌harm.‌ ‌ 

‌ 

Absentee‌ ‌Balloting‌ ‌Without‌ ‌an‌ ‌Excuse‌ ‌ 
‌ 

Although‌ ‌most‌ ‌states‌ ‌allowed‌ ‌any‌ ‌registered‌ ‌voter‌ ‌to‌ ‌vote‌ ‌by‌ ‌mail‌ ‌in‌ ‌the‌ ‌elections‌ ‌of‌ ‌2020,‌‌                               
some‌‌states‌‌required‌‌voters‌‌to‌‌have‌‌one‌‌of‌‌several‌‌pre-defined‌‌acceptable‌‌“excuses”‌‌for‌‌voting‌‌                           
absentee.‌ ‌Plaintiffs‌ ‌in‌‌several‌‌states‌‌with‌‌such‌‌requirements‌‌brought‌‌legal‌‌challenges,‌‌seeking‌‌                       
to‌ ‌make‌ ‌absentee‌ ‌voting‌ ‌available‌ ‌without‌ ‌excuse‌ ‌to‌ ‌every‌ ‌eligible‌ ‌voter‌ ‌in‌ ‌the‌ ‌state.‌ ‌These‌‌                             
claims‌‌generally‌‌asserted‌‌that‌‌the‌‌right‌‌to‌‌vote—protected‌‌by‌‌either‌‌the‌‌state’s‌‌constitution‌‌or‌‌                           
the‌ ‌U.S.‌ ‌Constitution—requires‌ ‌that‌ ‌‌all‌ ‌voters‌ ‌be‌ ‌eligible‌ ‌to‌ ‌vote‌ ‌by‌ ‌mail,‌ ‌at‌ ‌least‌ ‌during‌ ‌the‌‌                               
pandemic.‌ ‌Overall,‌ ‌these‌ ‌claims‌ ‌were‌ ‌unsuccessful.‌ ‌ 

‌ 
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In‌‌‌NAACP‌‌v.‌‌Missouri‌,‌‌a‌‌Missouri‌‌state‌‌court‌‌rejected‌‌a‌‌challenge‌‌to‌‌the‌‌excuse‌‌requirement‌‌for‌‌                               
voting‌ ‌absentee‌ ‌brought‌ ‌under‌ ‌state‌ ‌law.‌ ‌The‌ ‌‌Missouri‌ ‌Constitution‌ ‌states‌ ‌that‌ ‌“[q]ualified‌‌                       
electors‌‌of‌‌the‌‌state‌‌who‌‌are‌‌absent‌‌.‌‌.‌‌.‌‌may‌‌be‌‌enabled‌‌by‌‌general‌‌law‌‌to‌‌vote‌‌at‌‌all‌‌elections‌‌                                         
by‌ ‌the‌ ‌people.”‌ ‌The‌ ‌court‌ ‌interpreted‌ ‌this‌ ‌language‌ ‌as‌ ‌permitting‌ ‌but‌‌not‌‌requiring‌‌absentee‌‌                           
voting.‌‌The‌‌court‌‌explained‌‌that‌‌“[t]he‌‌word‌‌‘may’‌‌denotes‌‌discretion,‌‌not‌‌an‌‌obligation,”‌‌and‌‌it‌‌                             
pointed‌ ‌to‌ ‌an‌ ‌earlier‌ ‌Missouri‌ ‌Supreme‌ ‌Court‌ ‌decision‌ ‌that‌ ‌held‌ ‌that‌ ‌absentee‌ ‌voting‌ ‌was‌ ‌a‌                             
“special‌ ‌privilege,”‌ ‌not‌ ‌a‌ ‌right.‌ ‌The‌ ‌court‌ ‌concluded‌ ‌that‌ ‌the‌ ‌Missouri‌ ‌Constitution‌ ‌does‌ ‌not‌‌                           
guarantee‌ ‌a‌ ‌“constitutional‌ ‌right‌ ‌to‌ ‌cast‌ ‌an‌ ‌absentee‌ ‌ballot‌ ‌in‌ ‌any‌‌election‌‌for‌‌any‌‌reason.”‌‌It‌‌                               
also‌ ‌found‌ ‌that‌ ‌“strict‌ ‌compliance‌ ‌with‌ ‌the‌ ‌statutory‌ ‌requirements‌ ‌for‌ ‌absentee‌ ‌voting”‌ ‌was‌‌                         
necessary‌‌to‌‌combat‌‌what‌‌the‌‌state‌‌claimed‌‌were‌‌absentee‌‌voting’s‌‌“unique‌‌risks‌‌of‌‌fraud‌‌and‌‌                             
abuse.”‌ ‌The‌ ‌Missouri‌ ‌Supreme‌ ‌Court‌ ‌‌affirmed‌‌ ‌the‌ ‌decision.‌ ‌ 

‌ 
Some‌‌state‌‌trial‌‌courts‌‌initially‌‌ruled‌‌the‌‌other‌‌way,‌‌only‌‌to‌‌be‌‌overturned‌‌on‌‌appeal.‌‌In‌‌‌Fisher‌‌v.‌‌                                   
Hargett‌,‌‌a‌‌Tennessee‌‌state‌‌court‌‌initially‌‌interpreted‌‌the‌‌Tennessee‌‌Constitution‌‌to‌‌guarantee‌‌a‌‌                         
universal‌‌right‌‌to‌‌vote‌‌by‌‌mail.‌‌The‌‌trial‌‌court‌‌ruled‌‌that‌‌voting‌‌was‌‌a‌‌fundamental‌‌right‌‌under‌‌                                 
the‌ ‌Tennessee‌ ‌Constitution.‌ ‌The‌ ‌court‌ ‌evaluated‌ ‌the‌ ‌alleged‌ ‌infringement‌ ‌on‌ ‌the‌ ‌state‌‌                       
constitutional‌ ‌right‌ ‌to‌ ‌vote‌ ‌under‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌test,‌ ‌the‌ ‌test‌ ‌widely‌ ‌used‌ ‌by‌ ‌federal‌‌                           
courts‌ ‌to‌ ‌assess‌ ‌the‌ ‌constitutionality‌ ‌of‌ ‌voting‌ ‌restrictions.‌‌ ‌  

‌ 
The‌ ‌‌Anderson-Burdick‌ ‌‌test‌ ‌comes‌ ‌from‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court’s‌ ‌decisions‌ ‌in‌ ‌‌Anderson‌ ‌v.‌‌                         
Celebrezze‌‌‌and‌‌‌Burdick‌‌v.‌‌Takushi‌—the‌‌former‌‌was‌‌a‌‌case‌‌in‌‌which‌‌an‌‌independent‌‌presidential‌‌                           
candidate‌‌challenged‌‌state‌‌laws‌‌that‌‌prevented‌‌him‌‌from‌‌appearing‌‌on‌‌the‌‌ballot,‌‌and‌‌the‌‌latter‌‌                             
challenged‌‌Hawaii’s‌‌write-in‌‌voting‌‌prohibition.‌‌Since‌‌then,‌‌however,‌‌the‌‌test‌‌has‌‌been‌‌applied‌‌                         
more‌‌generally‌‌to‌‌assess‌‌challenges‌‌to‌‌a‌‌wide‌‌variety‌‌of‌‌election‌‌laws‌‌alleged‌‌to‌‌infringe‌‌on‌‌the‌‌                                 
right‌ ‌to‌ ‌vote‌ ‌under‌ ‌the‌ ‌U.S.‌ ‌Constitution.‌ ‌The‌ ‌‌Anderson-Burdick‌ ‌test‌ ‌is‌ ‌a‌ ‌balancing‌ ‌test‌ ‌that‌                             
requires‌ ‌the‌ ‌court‌ ‌to‌ ‌balance‌ ‌the‌ ‌burden‌ ‌that‌ ‌a‌ ‌voting‌ ‌regulation‌ ‌imposes‌ ‌on‌ ‌the‌ ‌electorate‌‌                             
against‌‌the‌‌state’s‌‌interests‌‌in‌‌the‌‌regulation.‌‌The‌‌‌Anderson-Burdick‌‌‌standard‌‌does‌‌not‌‌fit‌‌neatly‌‌                           
into‌‌the‌‌traditional‌‌tiered‌‌review‌‌of‌‌equal‌‌protection‌‌claims.‌‌Courts‌‌generally‌‌(but‌‌not‌‌uniformly)‌‌                           
adopt‌‌a‌‌‌sliding‌‌scale‌‌approach‌:‌‌the‌‌greater‌‌the‌‌burden‌‌a‌‌law‌‌places‌‌on‌‌the‌‌franchise,‌‌the‌‌more‌‌                                 
robust‌ ‌the‌ ‌state’s‌ ‌justification‌ ‌for‌ ‌the‌ ‌law‌ ‌must‌‌be.‌‌Reasonable‌‌nondiscriminatory‌‌restrictions‌‌                       
generally‌ ‌require‌ ‌only‌ ‌that‌ ‌the‌ ‌state‌ ‌have‌ ‌an‌ ‌important‌ ‌regulatory‌ ‌interest‌ ‌to‌ ‌justify‌ ‌it.‌ ‌But‌‌                             
severe‌ ‌restrictions‌ ‌or‌ ‌burdens‌ ‌are‌ ‌subject‌ ‌to‌ ‌strict‌ ‌scrutiny‌ ‌and‌ ‌must‌ ‌be‌‌narrowly‌‌tailored‌‌to‌‌                             
advance‌ ‌a‌ ‌compelling‌ ‌state‌ ‌interest.‌ ‌For‌ ‌restrictions‌ ‌falling‌ ‌in‌ ‌between‌ ‌these‌ ‌extremes,‌ ‌the‌‌                         
court‌ ‌weighs‌ ‌the‌ ‌burden‌‌imposed‌‌by‌‌the‌‌regulation‌‌against‌‌“the‌‌precise‌‌interests‌‌put‌‌forward‌‌                           
by‌ ‌the‌ ‌State‌ ‌as‌ ‌justifications‌ ‌for‌ ‌the‌‌burden‌‌imposed‌‌by‌‌its‌‌rule,‌‌taking‌‌into‌‌consideration‌‌the‌‌                               
extent‌ ‌to‌ ‌which‌ ‌those‌ ‌interests‌ ‌make‌ ‌it‌ ‌necessary‌ ‌to‌ ‌burden‌ ‌the‌ ‌plaintiff’s‌ ‌rights.”‌ ‌ 

‌ 
After‌ ‌extensive‌ ‌factual‌ ‌findings,‌ ‌the‌ ‌trial‌ ‌court‌ ‌in‌ ‌‌Fisher‌ ‌determined‌ ‌that‌ ‌Tennessee’s‌ ‌law‌ ‌on‌‌                           
absentee‌ ‌voting,‌ ‌which‌ ‌extended‌ ‌mail-in‌ ‌ballots‌ ‌only‌ ‌to‌ ‌those‌ ‌physically‌ ‌unable‌ ‌to‌ ‌vote‌ ‌in‌‌                           
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person,‌‌was‌‌not‌‌sufficiently‌‌justified‌‌by‌‌its‌‌interests.‌‌The‌‌court‌‌found‌‌that‌‌the‌‌state‌‌could‌‌easily‌‌                               
process‌‌and‌‌verify‌‌absentee‌‌ballots‌‌from‌‌more‌‌voters‌‌and‌‌that‌‌absentee‌‌voting‌‌did‌‌not‌‌pose‌‌a‌‌                               
special‌ ‌risk‌ ‌of‌ ‌voter‌ ‌fraud.‌ ‌Moreover,‌ ‌the‌ ‌court‌ ‌found‌ ‌that‌ ‌the‌ ‌state’s‌ ‌restrictions‌ ‌imposed‌ ‌a‌‌                             
substantial‌ ‌burden‌ ‌on‌ ‌voters‌‌because‌‌it‌‌required‌‌voters‌‌to‌‌show‌‌up‌‌at‌‌polling‌‌places‌‌during‌‌a‌‌                               
pandemic‌ ‌that‌ ‌could‌ ‌pose‌ ‌a‌ ‌serious‌ ‌health‌ ‌risk.‌ ‌  

‌ 
The‌ ‌Tennessee‌ ‌Supreme‌ ‌Court‌ ‌promptly‌ ‌reversed,‌ ‌finding‌ ‌only‌ ‌a‌ ‌minimal‌ ‌burden‌ ‌under‌ ‌the‌‌                         
Anderson-Burdick‌‌test.‌‌The‌‌court‌‌held‌‌that‌‌most‌‌voters‌‌had‌‌no‌‌unique‌‌vulnerability‌‌to‌‌COVID-19‌‌                           
and‌ ‌could‌ ‌still‌ ‌safely‌ ‌show‌ ‌up‌ ‌at‌ ‌the‌ ‌polls.‌ ‌The‌ ‌court‌ ‌declined‌ ‌to‌ ‌do‌ ‌its‌ ‌own‌ ‌analysis‌ ‌of‌ ‌the‌‌                                     
state’s‌ ‌justifications‌ ‌for‌ ‌the‌ ‌restrictions‌ ‌on‌ ‌absentee‌ ‌balloting.‌ ‌It‌ ‌deferred‌ ‌instead‌ ‌to‌ ‌the‌‌                         
legislature’s‌ ‌stated‌ ‌reasons—that‌ ‌the‌ ‌limits‌ ‌imposed‌ ‌furthered‌ ‌the‌ ‌state’s‌ ‌interests‌ ‌in‌ ‌“1)‌‌                       
prevention‌ ‌of‌ ‌fraud;‌ ‌2)‌ ‌fiscal‌ ‌responsibility;‌ ‌and‌ ‌3)‌ ‌feasibility.”‌ ‌ 

‌ 
The‌ ‌most‌ ‌significant‌ ‌federal‌ ‌court‌‌decision‌‌on‌‌the‌‌issue‌‌of‌‌eligibility‌‌for‌‌absentee‌‌voting‌‌came‌‌                             
out‌ ‌of‌ ‌the‌ ‌U.S.‌ ‌Court‌ ‌of‌ ‌Appeals‌ ‌for‌ ‌the‌ ‌Fifth‌ ‌Circuit.‌ ‌In‌ ‌‌Texas‌ ‌Democratic‌ ‌Party‌ ‌v.‌ ‌Abbott‌,‌ ‌the‌‌                                   
plaintiffs‌ ‌argued‌ ‌that‌ ‌the‌ ‌Fourteenth‌ ‌Amendment‌ ‌required‌ ‌Texas‌ ‌to‌ ‌implement‌ ‌universal‌‌                     
no-excuse‌ ‌absentee‌ ‌balloting.‌ ‌Plaintiffs‌ ‌saw‌ ‌initial‌ ‌success‌ ‌in‌ ‌the‌ ‌federal‌ ‌district‌ ‌court,‌ ‌which‌‌                         
invalidated‌ ‌Texas’s‌ ‌restrictions‌ ‌on‌ ‌absentee‌ ‌voting‌ ‌during‌ ‌the‌ ‌pandemic,‌ ‌characterizing‌ ‌the‌‌                     
restrictions‌ ‌as‌ ‌a‌ ‌return‌ ‌to‌ ‌the‌ ‌“yesteryear‌ ‌of‌ ‌the‌ ‌Divine‌ ‌Right‌ ‌of‌ ‌Kings.”‌ ‌However,‌ ‌in‌ ‌a‌ ‌more‌‌                                 
rhetorically‌ ‌tempered‌ ‌opinion,‌ ‌the‌ ‌Fifth‌ ‌Circuit‌ ‌stayed‌ ‌the‌ ‌lower‌ ‌court’s‌ ‌injunction.‌ ‌ 

‌ 
The‌ ‌Fifth‌ ‌Circuit‌ ‌‌declined‌ ‌to‌ ‌apply‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌test,‌ ‌initially‌ ‌finding‌ ‌that‌ ‌the‌ ‌U.S.‌‌                           
Supreme‌ ‌Court’s‌ ‌earlier‌ ‌decision‌ ‌in‌ ‌‌McDonald‌ ‌v.‌ ‌Board‌ ‌of‌ ‌Election‌ ‌Commissioners‌ ‌controlled‌‌                       
instead.‌ ‌In‌ ‌‌McDonald‌,‌ ‌the‌ ‌Supreme‌ ‌Court‌ ‌upheld‌ ‌a‌ ‌state‌ ‌law‌‌that‌‌denied‌‌certain‌‌incarcerated‌‌                           
individuals‌‌the‌‌ability‌‌to‌‌vote‌‌by‌‌mail.‌‌The‌‌court‌‌held‌‌that‌‌this‌‌law‌‌did‌‌not‌‌implicate‌‌the‌‌right‌‌to‌‌                                     
vote‌‌because‌‌it‌‌did‌‌not‌‌“absolutely‌‌prohibit[]”‌‌the‌‌affected‌‌individuals‌‌from‌‌voting‌‌but,‌‌instead,‌‌                           
simply‌ ‌denied‌ ‌them‌ ‌access‌ ‌to‌ ‌one‌ ‌particular‌ ‌mechanism‌ ‌designed‌ ‌to‌ ‌make‌ ‌voting‌ ‌easier.‌‌                         
Applying‌ ‌‌McDonald‌,‌ ‌the‌ ‌Fifth‌ ‌Circuit‌ ‌held‌ ‌that‌‌the‌‌U.S.‌‌Constitution‌‌does‌‌not‌‌require‌‌universal‌‌                           
absentee‌ ‌voting.‌ ‌It‌ ‌found‌ ‌that‌ ‌Texans‌ ‌had‌ ‌not‌ ‌been‌ ‌“absolutely‌ ‌prohibited”‌ ‌from‌ ‌voting‌‌                         
because,‌ ‌the‌ ‌coronavirus‌ ‌pandemic‌ ‌notwithstanding,‌ ‌they‌ ‌could‌ ‌still‌ ‌vote‌‌in‌‌person.‌‌The‌‌Fifth‌‌                         
Circuit‌ ‌reviewed‌‌Texas’s‌‌excuse-required‌‌mail‌‌voting‌‌laws‌‌under‌‌rational‌‌basis‌‌review,‌‌probing‌‌                       
only‌ ‌whether‌‌the‌‌challenged‌‌laws‌‌had‌‌some‌‌“rational”‌‌connection‌‌to‌‌a‌‌“legitimate‌‌government‌‌                         
interest.”‌ ‌A‌ ‌subsequent‌ ‌Fifth‌ ‌Circuit‌‌panel‌‌‌vacated‌‌the‌‌trial‌‌court’s‌‌injunction‌‌entirely.‌‌But‌‌that‌‌                           
court‌ ‌noted‌ ‌that‌ ‌it‌ ‌was‌ ‌“hesitant”‌ ‌to‌ ‌apply‌ ‌‌McDonald‌ ‌‌and‌ ‌ruled‌ ‌that‌ ‌the‌ ‌previous‌ ‌stay‌ ‌of‌‌                               
injunction‌ ‌had‌ ‌no‌ ‌precedential‌ ‌value.‌ ‌ 

‌ 
The‌‌U.S.‌‌Court‌‌of‌‌Appeals‌‌for‌‌the‌‌Seventh‌‌Circuit‌‌followed‌‌the‌‌Fifth‌‌Circuit’s‌‌approach.‌‌In‌‌‌Tully‌‌v.‌‌                                 
Okeson‌,‌ ‌plaintiffs‌ ‌in‌ ‌Indiana‌ ‌brought‌ ‌a‌ ‌challenge‌ ‌under‌ ‌the‌ ‌Fourteenth‌ ‌Amendment,‌ ‌alleging‌‌                       
that‌ ‌Indiana’s‌ ‌mail‌ ‌voting‌ ‌system‌ ‌abridged‌ ‌their‌ ‌right‌ ‌to‌ ‌vote.‌ ‌Indiana,‌ ‌like‌ ‌Texas,‌ ‌required‌‌                           
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voters‌‌to‌‌have‌‌an‌‌excuse‌‌from‌‌a‌‌predefined‌‌list‌‌in‌‌order‌‌to‌‌vote‌‌absentee.‌‌Voters‌‌are‌‌eligible‌‌to‌‌                                   
vote‌‌by‌‌mail‌‌in‌‌Indiana‌‌only‌‌if‌‌they‌‌fall‌‌into‌‌one‌‌of‌‌13‌‌statutorily‌‌enumerated‌‌categories.‌‌Citing‌‌                                 
McDonald‌,‌ ‌the‌‌Seventh‌‌Circuit‌‌found‌‌that‌‌limitations‌‌on‌‌absentee‌‌voting‌‌did‌‌not‌‌fall‌‌within‌‌the‌‌                             
scope‌‌of‌‌the‌‌right‌‌to‌‌vote‌‌because‌‌they‌‌do‌‌not‌‌absolutely‌‌prevent‌‌the‌‌plaintiffs‌‌from‌‌voting.‌‌The‌‌                                 
court‌‌also‌‌rejected‌‌the‌‌plaintiffs’‌‌equal‌‌protection‌‌claim,‌‌holding‌‌that‌‌Indiana’s‌‌scheme‌‌satisfied‌‌                         
both‌ ‌rational‌ ‌basis‌ ‌review‌ ‌and‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌test.‌ ‌The‌ ‌court‌ ‌found‌ ‌that‌ ‌the‌ ‌denial‌ ‌of‌‌                             
absentee‌‌balloting‌‌was‌‌a‌‌minimal‌‌burden‌‌on‌‌the‌‌plaintiffs’‌‌ability‌‌to‌‌vote‌‌and‌‌that‌‌this‌‌minimal‌‌                               
burden‌ ‌was‌ ‌justified‌ ‌by‌ ‌the‌ ‌state’s‌ ‌interest‌ ‌in‌ ‌“ensuring‌ ‌safe‌ ‌and‌ ‌accurate‌ ‌voting‌ ‌procedures.”‌ ‌ 

‌ 

Fear‌ ‌of‌ ‌Contracting‌ ‌COVID-19‌ ‌as‌ ‌an‌ ‌Excuse‌ ‌ 
‌ 

Several‌‌states‌‌allowed‌‌citizens‌‌to‌‌vote‌‌by‌‌mail‌‌only‌‌if‌‌they‌‌had‌‌an‌‌illness‌‌or‌‌disability‌‌that‌‌made‌‌                                   
it‌‌difficult‌‌to‌‌vote‌‌in‌‌person.‌‌During‌‌the‌‌2020‌‌election,‌‌the‌‌global‌‌pandemic‌‌made‌‌it‌‌potentially‌‌                               
dangerous‌‌for‌‌almost‌‌anyone‌‌to‌‌show‌‌up‌‌at‌‌the‌‌polls,‌‌which‌‌have‌‌often‌‌involved‌‌large‌‌groups‌‌of‌‌                                 
people‌ ‌waiting‌ ‌in‌ ‌long‌ ‌lines.‌ ‌Plaintiffs‌ ‌in‌ ‌various‌ ‌states‌ ‌asked‌ ‌courts‌ ‌to‌ ‌interpret‌ ‌the‌ ‌excuse‌‌                             
provisions‌ ‌of‌‌absentee‌‌voting‌‌laws‌‌to‌‌include‌‌anyone‌‌susceptible‌‌to‌‌COVID-19.‌‌However,‌‌most‌                         
of‌‌these‌‌claims‌‌failed,‌‌with‌‌courts‌‌concluding‌‌that‌‌the‌‌mere‌‌chance‌‌of‌‌contracting‌‌COVID-19‌‌was‌‌                             
not‌ ‌enough.‌ ‌ 

‌ 
This‌ ‌issue‌ ‌was‌ ‌litigated‌‌most‌‌extensively‌‌in‌‌‌Texas‌.‌‌In‌‌March,‌‌the‌‌Texas‌‌Democratic‌‌Party‌‌(TDP)‌‌                             
filed‌ ‌a‌ ‌suit‌ ‌in‌ ‌state‌ ‌court,‌ ‌seeking‌ ‌a‌ ‌declaration‌ ‌that‌ ‌a‌ ‌lack‌ ‌of‌ ‌immunity‌ ‌to‌ ‌coronavirus‌ ‌that‌‌                                 
caused‌ ‌the‌ ‌dangerous‌ ‌respiratory‌ ‌illness‌ ‌known‌ ‌as‌ ‌COVID-19‌ ‌should‌ ‌constitute‌ ‌a‌ ‌“disability”‌‌                       
under‌ ‌the‌ ‌Texas‌ ‌Election‌ ‌Code.‌ ‌The‌ ‌party‌ ‌argued‌ ‌that‌ ‌anyone‌ ‌without‌ ‌immunity‌ ‌to‌ ‌the‌‌                           
coronavirus‌‌should‌‌be‌‌permitted‌‌to‌‌vote‌‌by‌‌mail.‌‌(For‌‌all‌‌intents‌‌and‌‌purposes,‌‌in‌‌March‌‌2020,‌‌                               
this‌ ‌would‌ ‌have‌‌included‌‌all‌‌voters,‌‌as‌‌no‌‌one‌‌was‌‌known‌‌to‌‌have‌‌immunity‌‌at‌‌that‌‌time.)‌‌The‌‌                                   
Texas‌ ‌Election‌ ‌Code‌ ‌defines‌ ‌a‌ ‌disability‌ ‌as‌ ‌“a‌ ‌sickness‌‌or‌‌physical‌‌condition‌‌that‌‌prevents‌‌the‌‌                             
voter‌ ‌from‌ ‌appearing‌ ‌at‌ ‌the‌ ‌polling‌ ‌place‌ ‌on‌ ‌election‌ ‌day‌ ‌without‌ ‌a‌ ‌likelihood‌ ‌of‌ ‌needing‌‌                             
personal‌‌assistance‌‌or‌‌of‌‌injuring‌‌the‌‌voter’s‌‌health.”‌‌The‌‌Texas‌‌Democratic‌‌Party‌‌(TDP)‌‌argued‌‌                           
that‌‌lack‌‌of‌‌immunity‌‌to‌‌the‌‌coronavirus‌‌disease‌‌met‌‌this‌‌definition.‌‌It‌‌is‌‌a‌‌“physical‌‌condition,”‌‌                               
the‌ ‌TDP‌ ‌argued,‌ ‌that‌ ‌could‌ ‌easily‌ ‌“injur[e]‌ ‌the‌ ‌...‌ ‌health”‌ ‌of‌ ‌a‌ ‌voter‌ ‌who‌ ‌is‌ ‌exposed‌ ‌to‌ ‌the‌‌                                   
coronavirus‌ ‌at‌ ‌a‌ ‌polling‌ ‌place.‌‌ ‌  

‌ 
The‌‌trial‌‌court‌‌agreed‌‌with‌‌the‌‌TDP,‌‌holding‌‌that‌‌any‌‌qualified‌‌voter‌‌who‌‌lacked‌‌immunity‌‌to‌‌the‌‌                                 
coronavirus‌‌would‌‌be‌‌eligible‌‌to‌‌vote‌‌by‌‌mail.‌‌However,‌‌the‌‌Texas‌‌attorney‌‌general‌‌then‌‌issued‌‌                             
an‌ ‌order‌ ‌directing‌ ‌election‌ ‌officials‌ ‌not‌ ‌to‌ ‌accept‌ ‌absentee‌ ‌ballots‌ ‌from‌ ‌voters‌ ‌whose‌ ‌only‌‌                           
excuse‌ ‌for‌ ‌voting‌ ‌by‌ ‌mail‌ ‌was‌ ‌that‌ ‌they‌ ‌lacked‌ ‌immunity‌ ‌to‌ ‌COVID-19.‌ ‌This‌ ‌appeared‌ ‌to‌ ‌run‌‌                               
afoul‌ ‌of‌ ‌the‌ ‌trial‌ ‌court’s‌ ‌holding,‌ ‌which‌ ‌barred‌ ‌the‌ ‌state‌ ‌from‌ ‌issuing‌ ‌any‌ ‌guidance‌ ‌that‌‌                             
prevented‌‌counties‌‌from‌‌accepting‌‌mail-in‌‌ballots‌‌based‌‌on‌‌COVID-19-related‌‌disability‌‌claims.‌‌                     
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An‌ ‌intermediate‌ ‌Texas‌ ‌appellate‌ ‌court‌ ‌reinstated‌ ‌the‌ ‌trial‌ ‌court’s‌ ‌injunction‌ ‌pending‌ ‌appeal.‌‌                       
The‌‌state‌‌then‌‌‌petitioned‌‌the‌‌Texas‌‌Supreme‌‌Court‌‌for‌‌a‌‌writ‌‌of‌‌mandamus‌‌to‌‌compel‌‌election‌‌                               
officials‌ ‌to‌ ‌deny‌ ‌mail-in‌ ‌ballots‌ ‌based‌ ‌on‌ ‌a‌ ‌COVID-19-related‌ ‌disability.‌‌ ‌  

‌ 
The‌ ‌Texas‌ ‌Supreme‌ ‌Court‌ ‌denied‌ ‌the‌ ‌petition.‌ ‌It‌ ‌agreed‌ ‌with‌ ‌the‌ ‌state‌ ‌that‌ ‌voters‌ ‌were‌ ‌not‌‌                               
eligible‌ ‌to‌ ‌vote‌ ‌by‌ ‌mail‌ ‌just‌ ‌because‌ ‌they‌ ‌lacked‌ ‌immunity‌ ‌to‌ ‌the‌ ‌coronavirus‌ ‌disease.‌ ‌The‌‌                             
majority‌ ‌opinion‌ ‌reasoned‌ ‌that‌ ‌an‌ ‌absence‌ ‌of‌ ‌immunity‌ ‌to‌ ‌disease‌ ‌was‌ ‌not‌ ‌a‌ ‌“physical‌‌                           
condition”‌‌under‌‌the‌‌Election‌‌Code‌‌because‌‌it‌‌did‌‌not‌‌result‌‌in‌‌a‌‌unique‌‌“incapacity”‌‌relative‌‌to‌                               
the‌ ‌general‌ ‌population.‌ ‌But‌ ‌the‌ ‌court‌ ‌did‌ ‌make‌ ‌one‌ ‌important‌ ‌clarification.‌ ‌It‌ ‌explained‌ ‌that‌‌                           
voters‌ ‌applying‌ ‌for‌ ‌an‌ ‌absentee‌ ‌ballot‌ ‌did‌ ‌not‌ ‌need‌ ‌to‌ ‌explain‌ ‌or‌ ‌provide‌ ‌proof‌ ‌of‌ ‌their‌‌                               
disability;‌ ‌they‌ ‌simply‌ ‌needed‌ ‌to‌ ‌check‌ ‌a‌ ‌box‌ ‌on‌ ‌the‌ ‌application‌ ‌indicating‌ ‌that‌ ‌they‌ ‌had‌ ‌a‌‌                               
disability.‌ ‌The‌ ‌court‌ ‌found‌ ‌that‌ ‌state‌ ‌election‌ ‌officials‌ ‌had‌ ‌no‌ ‌“duty‌ ‌...‌ ‌to‌ ‌look‌ ‌beyond‌ ‌the‌‌                               
application”‌ ‌or‌ ‌“investigate‌ ‌each‌ ‌applicant’s‌ ‌disability.”‌‌ ‌  

‌ 
Courts‌‌in‌‌other‌‌jurisdictions‌‌have‌‌reached‌‌similar‌‌results.‌‌In‌Missouri‌‌v.‌‌NAACP‌,‌‌for‌‌example,‌‌the‌‌                             
state‌ ‌conference‌ ‌of‌ ‌the‌ ‌NAACP‌ ‌asked‌ ‌a‌ ‌state‌ ‌court‌ ‌to‌ ‌declare‌ ‌that‌ ‌Missouri‌ ‌law‌ ‌permits‌‌                             
absentee‌ ‌voting‌ ‌for‌ ‌any‌ ‌voter‌ ‌who‌ ‌fears‌ ‌contracting‌ ‌COVID-19‌ ‌at‌ ‌a‌ ‌polling‌ ‌place.‌ ‌Missouri‌‌                           
allows‌‌a‌‌citizen‌‌to‌‌vote‌‌by‌‌mail‌‌if‌‌the‌‌voter‌‌“expects‌‌to‌‌be‌‌prevented‌‌from‌‌going‌‌to‌‌the‌‌polls‌‌to‌‌                                       
vote‌ ‌on‌ ‌election‌ ‌day‌ ‌due‌ ‌to”‌ ‌a‌ ‌host‌ ‌of‌ ‌factors,‌ ‌including‌ ‌“[i]ncapacity‌ ‌or‌ ‌confinement‌ ‌due‌ ‌to‌‌                               
illness‌‌or‌‌physical‌‌disability.”‌‌The‌‌plaintiffs‌‌argued‌‌that‌‌voters‌‌who‌‌refused‌‌to‌‌go‌‌to‌‌the‌‌polls‌‌for‌‌                                 
fear‌ ‌of‌ ‌contracting‌ ‌COVID-19‌ ‌were‌ ‌“confine[d]‌ ‌due‌ ‌to‌ ‌illness‌ ‌or‌ ‌physical‌ ‌disability.”‌‌ ‌  

‌ 
The‌ ‌state‌ ‌circuit‌ ‌court‌ ‌rejected‌ ‌this‌ ‌reading,‌ ‌explaining‌ ‌that‌ ‌the‌ ‌plaintiffs’‌ ‌construction‌ ‌of‌ ‌the‌‌                           
statute‌ ‌would‌ ‌allow‌ ‌citizens‌ ‌to‌ ‌vote‌ ‌by‌ ‌mail‌ ‌if‌ ‌they‌ ‌feared‌ ‌contracting‌ ‌‌any‌ ‌illness,‌ ‌not‌ ‌just‌‌                               
COVID-19.‌ ‌According‌ ‌to‌ ‌the‌ ‌court,‌ ‌such‌ ‌a‌ ‌reading‌ ‌would‌ ‌broaden‌ ‌the‌ ‌availability‌ ‌of‌‌absentee‌‌                           
voting‌ ‌far‌ ‌beyond‌ ‌the‌ ‌Missouri‌ ‌legislature’s‌ ‌expressed‌ ‌intent.‌ ‌The‌ ‌Missouri‌ ‌Supreme‌ ‌Court‌‌                       
reversed‌ ‌the‌ ‌ruling,‌ ‌however,‌ ‌instructing‌ ‌the‌ ‌trial‌ ‌court‌ ‌to‌ ‌reconsider‌ ‌its‌ ‌decision‌ ‌after‌‌                         
Missouri’s‌‌legislature‌‌‌passed‌‌a‌‌law‌‌expanding‌‌vote-by-mail‌‌to‌‌voters‌‌in‌‌specified‌‌at-risk‌‌groups.‌‌                         
On‌‌remand,‌‌the‌‌trial‌‌court‌‌again‌‌denied‌‌the‌‌plaintiffs’‌‌requested‌‌injunction,‌‌finding‌‌that‌‌voters‌‌                           
without‌ ‌COVID-19‌ ‌did‌ ‌not‌ ‌suffer‌ ‌from‌ ‌“incapacity‌ ‌or‌ ‌confinement‌ ‌due‌ ‌to‌ ‌illness”‌ ‌under‌ ‌the‌‌                           
updated‌ ‌statute.‌ ‌ 

‌ 
Not‌ ‌every‌ ‌state‌ ‌interpreted‌ ‌its‌ ‌law‌ ‌so‌ ‌narrowly.‌ ‌In‌ Fay‌ ‌v.‌ ‌Merrill‌,‌ ‌a‌ ‌Connecticut‌ ‌state‌ ‌court‌‌                               
considered‌ ‌a‌‌challenge‌‌to‌‌the‌‌governor’s‌‌order‌‌allowing‌‌any‌‌eligible‌‌voter‌‌to‌‌vote‌‌by‌‌mail.‌‌The‌‌                               
Connecticut‌ ‌Constitution‌ ‌allows‌ ‌the‌ ‌legislature‌ ‌to‌ ‌authorize‌ ‌voting‌ ‌by‌ ‌mail‌ ‌only‌ ‌for‌‌particular‌‌                         
groups‌‌of‌‌qualified‌‌voters,‌‌including‌‌those‌‌“unable‌‌to‌‌appear‌‌at‌‌the‌‌polling‌‌place‌‌on‌‌the‌‌day‌‌of‌‌                                 
the‌ ‌election‌ ‌...‌ ‌because‌ ‌of‌ ‌sickness‌ ‌or‌ ‌disability.”‌ ‌The‌ ‌court‌ ‌construed‌ ‌this‌ ‌constitutional‌‌                         
provision‌ ‌to‌ ‌permit‌ ‌absentee‌ ‌voting‌ ‌for‌ ‌any‌ ‌qualified‌ ‌voter‌ ‌concerned‌ ‌about‌ ‌contracting‌‌                       
COVID-19‌ ‌during‌ ‌the‌ ‌pandemic.‌ ‌The‌‌court‌‌found‌‌that‌‌the‌‌words‌‌“because‌‌of‌‌sickness”‌‌did‌‌not‌‌                             
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require‌ ‌the‌ ‌voter‌ ‌to‌ ‌suffer‌ ‌from‌ ‌the‌ ‌sickness.‌ ‌Instead,‌ ‌the‌ ‌“existence‌ ‌of‌ ‌a‌ ‌raging‌ ‌global‌‌                             
pandemic”‌ ‌was‌ ‌justification‌ ‌enough.‌ ‌The‌ ‌court‌ ‌distinguished‌ ‌its‌ ‌ruling‌ ‌from‌ ‌that‌‌of‌‌the‌‌Texas‌‌                           
Supreme‌ ‌Court,‌ ‌arguing‌ ‌that‌ ‌the‌ ‌Texas‌ ‌Election‌ ‌Code‌ ‌contained‌ ‌distinct‌ ‌language‌ ‌permitting‌‌                       
absentee‌ ‌voting‌ ‌only‌ ‌when‌ ‌the‌ ‌voter‌ ‌has‌ ‌contracted‌ ‌the‌ ‌sickness.‌ ‌ 

‌ 

Age‌ ‌Limits‌ ‌ 
‌ 

Several‌ ‌states‌ ‌limit‌ ‌no-excuse‌ ‌absentee‌ ‌voting‌ ‌to‌ ‌qualified‌ ‌voters‌ ‌over‌ ‌a‌‌certain‌‌age—usually‌‌                         
drawing‌‌the‌‌line‌‌at‌‌60‌‌or‌‌65.‌‌Plaintiffs‌‌brought‌‌lawsuits‌‌challenging‌‌these‌‌age‌‌limits,‌‌seeking‌‌to‌‌                               
make‌ ‌absentee‌ ‌voting‌ ‌universally‌ ‌available‌ ‌to‌ ‌younger‌ ‌voters‌ ‌as‌ ‌well.‌ ‌These‌ ‌claims‌ ‌asserted‌                         
that‌ ‌the‌ ‌age‌ ‌limits‌ ‌violated‌ ‌younger‌ ‌citizens’‌ ‌right‌ ‌to‌ ‌vote‌ ‌and‌ ‌that‌ ‌they‌‌discriminated‌‌on‌‌the‌                               
basis‌ ‌of‌ ‌age,‌ ‌in‌ ‌violation‌‌of‌‌the‌‌Twenty-sixth‌‌Amendment.‌‌The‌‌‌Twenty-sixth‌‌Amendment‌‌says:‌‌                         
“‌The‌‌right‌‌of‌‌citizens‌‌of‌‌the‌‌United‌‌States,‌‌who‌‌are‌‌eighteen‌‌years‌‌of‌‌age‌‌or‌‌older,‌‌to‌‌vote‌‌shall‌‌                                     
not‌ ‌be‌ ‌denied‌ ‌or‌ ‌abridged‌ ‌by‌ ‌the‌ ‌United‌ ‌States‌ ‌or‌ ‌by‌ ‌any‌ ‌State‌ ‌on‌ ‌account‌ ‌of‌ ‌age.”‌ ‌ 

‌ 
These‌ ‌age‌ ‌claims‌ ‌were‌ ‌consistently‌ ‌rejected‌ ‌by‌ ‌state‌ ‌and‌ ‌federal‌ ‌courts.‌ ‌Although‌ ‌the‌ ‌U.S.‌‌                           
District‌ ‌Court‌ ‌for‌ ‌the‌ ‌Western‌ ‌District‌ ‌of‌ ‌Texas‌ ‌initally‌ ‌‌granted‌‌a‌‌preliminary‌‌injunction‌‌on‌‌an‌‌                             
age‌‌discrimination‌‌claim,‌‌the‌‌U.S.‌‌Court‌‌of‌‌Appeals‌‌for‌‌the‌‌Fifth‌‌Circuit‌‌reversed‌‌the‌‌lower‌‌court‌‌                               
in‌ ‌‌Texas‌ ‌Democratic‌ ‌Party‌ ‌v.‌ ‌Abbott‌.‌ ‌In‌ ‌addition‌ ‌to‌ ‌its‌ ‌claims‌ ‌under‌ ‌state‌ ‌law‌ ‌and‌ ‌under‌ ‌the‌‌                                 
Fourteenth‌ ‌Amendment,‌ ‌the‌ ‌Texas‌ ‌Democratic‌ ‌Party‌ ‌also‌ ‌challenged‌ ‌Texas’s‌‌absentee‌‌voting‌‌                     
law‌‌under‌‌the‌‌Twenty-sixth‌‌Amendment.‌‌It‌‌argued‌‌that‌‌the‌‌law‌‌unconstitutionally‌‌discriminated‌‌                       
on‌ ‌the‌ ‌basis‌ ‌of‌ ‌age.‌ ‌The‌ ‌plaintiffs‌ ‌argued‌ ‌that‌ ‌the‌ ‌law‌ ‌should‌ ‌be‌ ‌subject‌ ‌to‌ ‌strict‌ ‌scrutiny,‌‌                                 
pointing‌ ‌to‌ ‌the‌ ‌text‌ ‌of‌ ‌the‌ ‌Twenty-sixth‌‌Amendment,‌‌which‌‌states‌‌that‌‌the‌‌right‌‌to‌‌vote‌‌“shall‌‌                               
not‌ ‌be‌ ‌denied‌ ‌or‌ ‌abridged‌ ‌...‌ ‌on‌ ‌account‌ ‌of‌ ‌age.”‌ ‌The‌ ‌circuit‌ ‌court,‌ ‌relying‌ ‌on‌ ‌‌McDonald‌,‌‌                               
reasoned‌‌that,‌‌if‌‌limits‌‌on‌‌absentee‌‌voting‌‌do‌‌not‌‌deny‌‌or‌‌abridge‌‌the‌‌right‌‌to‌‌vote‌‌at‌‌all,‌‌then‌‌                                     
neither‌ ‌could‌ ‌they‌‌deny‌‌or‌‌abridge‌‌the‌‌right‌‌to‌‌vote‌‌“on‌‌account‌‌of‌‌age.”‌‌The‌‌court,‌‌therefore,‌‌                                 
refused‌‌to‌‌apply‌‌strict‌‌scrutiny‌‌and‌‌applied‌‌only‌‌rational‌‌basis‌‌review,‌‌which‌‌the‌‌challenged‌‌law‌‌                             
easily‌ ‌survived.‌ ‌The‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌‌‌refused‌‌to‌‌stay‌‌the‌‌Fifth‌‌Circuit’s‌‌decision,‌‌but‌‌Justice‌‌                             
Sonia‌ ‌Sotomayor‌ ‌remarked‌ ‌that‌ ‌the‌ ‌underlying‌ ‌issue‌ ‌was‌ ‌“weighty‌ ‌but‌ ‌seemingly‌ ‌novel.”‌ ‌ 

‌ 
Courts‌‌that‌‌applied‌‌the‌‌‌Anderson-Burdick‌‌test‌‌upheld‌‌age‌‌limits‌‌on‌‌no-excuse‌‌absentee‌‌voting‌‌as‌‌                           
well.‌ ‌The‌ ‌U.S.‌ ‌Court‌‌of‌‌Appeals‌‌for‌‌the‌‌Seventh‌‌Circuit‌‌considered‌‌a‌‌Twenty-sixth‌‌Amendment‌‌                           
challenge‌ ‌in‌‌Indiana‌‌in‌‌‌Tully‌‌v.‌‌Okeson‌.‌‌The‌‌court‌‌first‌‌found‌‌that‌‌‌McDonald‌‌controlled‌‌and‌‌that‌‌                               
the‌ ‌age‌‌limit‌‌on‌‌absentee‌‌voting‌‌did‌‌not‌‌implicate‌‌the‌‌right‌‌to‌‌vote.‌‌But‌‌the‌‌court‌‌also‌‌held,‌‌in‌‌                                     
the‌ ‌alternative,‌ ‌that‌ ‌the‌ ‌age‌ ‌limit‌ ‌would‌ ‌survive‌ ‌review‌ ‌under‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌test.‌ ‌The‌‌                           
court‌‌found‌‌that‌‌many‌‌younger‌‌voters‌‌would‌‌still‌‌be‌‌eligible‌‌to‌‌vote‌‌by‌‌mail‌‌because‌‌they‌‌could‌‌                                 
meet‌ ‌other‌ ‌vote-by-mail‌ ‌requirements‌ ‌and‌ ‌that‌ ‌any‌ ‌minimal‌ ‌burden‌ ‌on‌ ‌voters‌ ‌who‌ ‌had‌ ‌to‌‌                           
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show‌ ‌up‌ ‌at‌ ‌a‌ ‌polling‌ ‌place‌ ‌was‌ ‌justified‌ ‌by‌ ‌the‌ ‌state’s‌‌interest‌‌in‌‌“ensuring‌‌safe‌‌and‌‌accurate‌‌                                 
voting‌ ‌procedures.”‌‌ ‌  

‌ 
Similarly,‌ ‌in‌ ‌‌Disability‌ ‌Law‌ ‌Center‌ ‌of‌ ‌Alaska‌ ‌v.‌ ‌Meyer‌,‌ ‌the‌ ‌plaintiffs‌ ‌challenged‌‌a‌‌decision‌‌by‌‌the‌‌                               
Alaska‌ ‌state‌ ‌government‌ ‌to‌ ‌mail‌ ‌absentee‌ ‌voting‌‌‌applications‌‌to‌‌all‌‌registered‌‌voters‌‌over‌‌the‌‌                           
age‌ ‌of‌ ‌65.‌ ‌The‌ ‌federal‌ ‌district‌ ‌court‌‌denied‌‌the‌‌plaintiffs’‌‌request‌‌for‌‌an‌‌injunction‌‌that‌‌would‌‌                               
require‌ ‌the‌ ‌state‌ ‌to‌ ‌send‌ ‌applications‌ ‌to‌ ‌all‌ ‌registered‌ ‌voters.‌ ‌The‌ ‌court‌ ‌found‌ ‌that‌ ‌younger‌‌                             
voters’‌ ‌rights‌ ‌had‌ ‌not‌ ‌been‌ ‌“abridged”‌ ‌within‌ ‌the‌ ‌meaning‌ ‌of‌ ‌the‌ ‌Twenty-sixth‌ ‌Amendment‌‌                         
because,‌‌even‌‌though‌‌they‌‌would‌‌not‌‌be‌‌mailed‌‌applications‌‌proactively,‌‌they‌‌could‌‌still‌‌fill‌‌out‌‌                             
online‌‌or‌‌paper‌‌applications‌‌to‌‌vote‌‌by‌‌mail.‌‌The‌‌Ninth‌‌Circuit‌‌‌refused‌‌to‌‌stay‌‌the‌‌lower‌‌court’s‌‌                                 
decision‌ ‌pending‌ ‌appeal.‌ ‌ 

‌ 

Sending‌ ‌Mail‌ ‌Ballots‌ ‌To‌ ‌All‌ ‌Voters‌ ‌ 
‌ 

Plaintiffs‌ ‌in‌ ‌several‌ ‌states‌ ‌brought‌ ‌lawsuits‌ ‌seeking‌ ‌to‌ ‌require‌ ‌election‌ ‌officials‌ ‌to‌ ‌send‌ ‌mail‌‌                           
ballots‌‌to‌‌all‌‌eligible‌‌voters.‌‌But‌‌few‌‌courts‌‌ruled‌‌on‌‌the‌‌merits‌‌of‌‌these‌‌claims.‌‌In‌‌one‌‌example,‌‌                                   
the‌ ‌city‌ ‌of‌ ‌‌Green‌ ‌Bay,‌ ‌Wisconsin‌,‌ ‌brought‌ ‌a‌ ‌constitutional‌ ‌claim,‌ ‌arguing‌ ‌that,‌ ‌in‌ ‌light‌ ‌of‌ ‌the‌‌                               
pandemic,‌‌state‌‌election‌‌officials‌‌should‌‌be‌‌required‌‌to‌‌send‌‌ballots‌‌automatically‌‌to‌‌all‌‌eligible‌‌                           
voters.‌‌But‌‌the‌‌case‌‌was‌‌dismissed‌‌for‌‌lack‌‌of‌‌subject‌‌matter‌‌jurisdiction‌‌under‌‌a‌‌doctrine‌‌that‌‌                               
holds‌‌that‌‌municipal‌‌organizations‌‌lack‌‌standing‌‌to‌‌bring‌‌an‌‌equal‌‌protection‌‌challenge‌‌against‌‌                         
their‌ ‌own‌ ‌state‌ ‌government.‌ ‌Plaintiffs‌ ‌in‌ ‌another‌ ‌case,‌ ‌in‌ ‌Connecticut,‌ ‌voluntarily‌ ‌‌dismissed‌‌                       
their‌ ‌claims.‌ ‌And‌ ‌a‌ ‌federal‌ ‌district‌ ‌court‌ ‌in‌ ‌Georgia‌ ‌‌dismissed‌ ‌various‌ ‌challenges‌ ‌to‌ ‌state‌                           
election‌ ‌and‌ ‌absentee‌ ‌voting‌ ‌procedures,‌ ‌including‌ ‌the‌ ‌failure‌ ‌to‌ ‌send‌ ‌mail-in‌ ‌ballots‌ ‌to‌ ‌all‌‌                           
registered‌ ‌voters.‌ ‌The‌ ‌court‌ ‌found‌ ‌that‌ ‌the‌ ‌claims‌ ‌all‌ ‌presented‌ ‌nonjusticiable‌ ‌political‌‌                       
questions.‌ ‌ 

‌ 
Part‌ ‌I‌ ‌Conclusion‌ ‌ 

‌ 
Despite‌ ‌the‌ ‌wave‌ ‌of‌ ‌litigation‌ ‌over‌ ‌the‌ ‌application‌ ‌process‌ ‌and‌ ‌eligibility‌ ‌requirements‌ ‌for‌‌                         
voting‌ ‌by‌ ‌mail,‌ ‌courts‌ ‌were‌ ‌reluctant‌ ‌to‌ ‌get‌ ‌involved.‌ ‌Litigants‌ ‌asserted‌ ‌claims‌ ‌under‌ ‌nearly‌‌                           
every‌ ‌relevant‌ ‌source‌ ‌of‌ ‌law—local,‌ ‌state,‌ ‌and‌ ‌federal;‌ ‌administrative,‌ ‌statutory,‌ ‌and‌‌                     
constitutional.‌ ‌But‌ ‌the‌ ‌courts‌ ‌were‌ ‌generally‌ ‌unwilling‌ ‌to‌ ‌wade‌ ‌into‌ ‌the‌ ‌political‌ ‌thicket.‌ ‌The‌‌                           
Anderson-Burdick‌ ‌‌test,‌ ‌along‌ ‌with‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court’s‌ ‌decisions‌ ‌in‌‌‌McDonald‌‌‌and‌Purcell‌,‌‌                         
provided‌‌convenient‌‌doctrinal‌‌escape‌‌valves‌‌for‌‌state‌‌and‌‌federal‌‌judges‌‌who‌‌were‌‌unwilling‌‌to‌‌                           
issue‌ ‌politically‌ ‌contentious‌ ‌decisions‌ ‌on‌ ‌voting‌ ‌access.‌ ‌The‌ ‌resulting‌ ‌precedent‌ ‌is‌ ‌likely‌ ‌to‌‌                         
hamper‌ ‌efforts‌ ‌to‌ ‌expand‌ ‌mail‌ ‌or‌ ‌absentee‌ ‌voting‌ ‌access‌ ‌in‌ ‌future‌ ‌elections.‌‌ ‌  

‌   
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Part‌ ‌II:‌ ‌Challenges‌ ‌to‌ ‌Barriers‌ ‌to‌ ‌Submission‌ ‌of‌ ‌Mail‌‌ 
Ballots‌‌ ‌  
Authors‌:‌ ‌Connor‌ ‌Clerkin‌ ‌and‌ ‌Lane‌ ‌Corrigan‌ ‌ 

‌ 
Part‌ ‌II‌ ‌addresses‌ ‌litigation‌ ‌surrounding‌ ‌the‌ ‌submission‌ ‌of‌ ‌mail-in‌ ‌ballots.‌ ‌It‌ ‌surveys‌ ‌lawsuits‌‌                         
brought‌ ‌by‌ ‌voting‌ ‌rights‌ ‌advocates‌ ‌during‌ ‌the‌ ‌pandemic,‌ ‌arguing‌ ‌that‌ ‌various‌ ‌mail-ballot‌‌                       
submission‌ ‌rules‌ ‌illegally‌‌burdened‌‌the‌‌right‌‌to‌‌vote.‌‌It‌‌focuses‌‌specifically‌‌on‌‌legal‌‌challenges‌‌                           
that‌‌aimed‌‌to‌‌remove‌‌four‌‌types‌‌of‌‌barriers‌‌to‌‌submitting‌‌a‌‌vote‌‌via‌‌mail‌‌ballot:‌‌(i)‌‌Election‌‌Day‌‌                                   
deadlines‌‌for‌‌receipt‌‌of‌‌returned‌‌ballots,‌‌(ii)‌‌requirements‌‌that‌‌ballots‌‌be‌‌returned‌‌in‌‌a‌‌“secrecy‌‌                             
sleeve,”‌‌(iii)‌‌requirements‌‌that‌‌voters‌‌incur‌‌the‌‌cost‌‌of‌‌postage‌‌to‌‌return‌‌mail‌‌ballots,‌‌and‌‌(iv)‌‌the‌‌                                 
lack‌ ‌of‌ ‌accommodations‌ ‌for‌ ‌voters‌ ‌with‌ ‌disabilities.‌ ‌In‌ ‌general,‌ ‌the‌‌claims‌‌were‌‌based‌‌on‌‌the‌‌                             
Constitution,‌ ‌but‌ ‌plaintiffs‌ ‌also‌ ‌employed‌ ‌some‌ ‌statutory‌ ‌arguments.‌‌ ‌  

‌ 
Overall,‌‌plaintiffs‌‌had‌‌little‌‌success‌‌on‌‌the‌‌ballot‌‌postage‌‌claims‌‌or‌‌the‌‌highly‌‌publicized‌‌secrecy‌‌                             
sleeve‌ ‌litigation‌ ‌in‌ ‌Pennsylvania,‌ ‌but‌‌they‌‌did‌‌see‌‌mixed‌‌results‌‌in‌‌accessibility‌‌challenges‌‌and‌‌                           
Election‌ ‌Day‌ ‌receipt‌ ‌deadlines.‌‌ ‌  

‌ 

Ballot‌ ‌Receipt‌ ‌Deadlines‌ ‌ 
‌ 

Litigation‌ ‌challenging‌ ‌absentee‌ ‌ballot‌ ‌receipt‌ ‌deadlines‌ ‌was‌ ‌some‌ ‌of‌ ‌the‌ ‌most‌‌active‌‌election‌                         
litigation‌ ‌in‌ ‌2020.‌ ‌Some‌ ‌states,‌ ‌such‌ ‌as‌ ‌‌Florida‌,‌ ‌‌Oklahoma‌,‌ ‌‌Georgia‌,‌ ‌‌Maine‌,‌ ‌‌Michigan‌,‌‌                       
Pennsylvania‌,‌ ‌and‌ ‌‌Texas‌,‌ ‌had‌ ‌laws‌ ‌that‌ ‌mandated‌ ‌absentee‌ ‌ballots‌ ‌be‌ ‌‌received‌ ‌by‌ ‌election‌                         
officials‌ ‌no‌ ‌later‌ ‌than‌ ‌Election‌ ‌Day‌ ‌in‌ ‌order‌ ‌to‌ ‌be‌ ‌counted.‌ ‌Other‌ ‌states,‌ ‌such‌ ‌as‌ ‌‌California‌,‌‌                               
Illinois‌,‌ ‌and‌ ‌‌Nevada‌,‌ ‌required‌‌that‌‌mail‌‌ballots‌‌be‌‌‌postmarked‌‌by‌‌Election‌‌Day‌‌and‌‌received‌‌by‌‌                             
election‌ ‌officials‌ ‌within‌ ‌some‌ ‌specified‌ ‌number‌ ‌of‌ ‌days‌ ‌after,‌ ‌typically‌ ‌two‌ ‌to‌ ‌seven‌ ‌days.‌ ‌In‌‌                             
practice,‌ ‌Election‌ ‌Day‌ ‌ballot‌ ‌receipt‌ ‌deadlines‌ ‌can‌‌result‌‌in‌‌tens‌‌of‌‌thousands‌‌of‌‌ballots‌‌being‌‌                             
rejected.‌‌In‌‌the‌‌2020‌‌primaries,‌‌for‌‌example,‌‌more‌‌than‌‌‌50,000‌‌ballots‌‌were‌‌rejected‌‌for‌‌arriving‌‌                             
late,‌ ‌including‌ ‌more‌ ‌than‌ ‌‌20,000‌ ‌in‌ ‌Florida‌ ‌alone.‌ ‌According‌ ‌to‌ ‌data‌ ‌from‌ ‌the‌‌‌2018‌‌and‌‌‌2016‌‌                               
Election‌ ‌Administration‌ ‌and‌‌Voting‌‌Survey,‌‌late‌‌receipt‌‌was‌‌the‌‌number-one‌‌cause‌‌nationwide‌‌                       
of‌ ‌mail‌ ‌ballots‌ ‌being‌ ‌rejected.‌‌ ‌  

‌ 
Some‌ ‌plaintiffs‌ ‌challenging‌ ‌ballot‌ ‌receipt‌ ‌deadlines‌‌initially‌‌won‌‌injunctive‌‌relief‌‌at‌‌the‌‌federal‌‌                         
district‌ ‌court‌ ‌level,‌ ‌only‌ ‌to‌ ‌see‌ ‌appellate‌ ‌courts‌ ‌stay‌ ‌those‌‌injunctions.‌‌However,‌‌plaintiffs‌‌did‌‌                           
obtain‌‌extensions‌‌of‌‌deadlines‌‌for‌‌ballot‌‌receipt‌‌in‌‌North‌‌Carolina‌‌and‌‌Pennsylvania,‌‌when‌‌the‌‌                           
U.S.‌‌Supreme‌‌Court‌‌declined‌‌to‌‌block‌‌extensions‌‌granted‌‌or‌‌approved‌‌by‌‌lower‌‌courts.‌‌Plaintiffs‌‌                           
brought‌ ‌at‌ ‌least‌ ‌four‌ ‌types‌ ‌of‌ ‌federal‌ ‌law‌ ‌challenges‌ ‌to‌ ‌Election‌ ‌Day‌‌ballot‌‌receipt‌‌deadlines,‌‌                             
three‌ ‌under‌ ‌the‌ ‌U.S.‌ ‌Constitution‌ ‌and‌ ‌one‌ ‌under‌ ‌the‌ ‌Voting‌ ‌Rights‌ ‌Act.‌‌ ‌  
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‌ 
Federal‌ ‌Constitutional‌ ‌Claims‌ ‌ 

‌ 
Plaintiffs‌ ‌articulated‌ ‌at‌ ‌least‌ ‌three‌‌different‌‌types‌‌of‌‌U.S.‌‌constitutional‌‌claims‌‌over‌‌mail‌‌ballot‌‌                           
receipt‌ ‌deadlines‌ ‌during‌ ‌the‌ ‌pandemic.‌ ‌They‌ ‌argued‌ ‌that‌ ‌deadlines‌ ‌requiring‌ ‌that‌ ‌absentee‌‌                       
ballots‌‌be‌‌received‌‌by‌‌Election‌‌Day‌‌(i)‌‌constituted‌‌an‌‌undue‌‌burden‌‌on‌‌the‌‌right‌‌to‌‌vote‌‌under‌‌                                 
the‌ ‌‌Anderson-Burdick‌ ‌test,‌ ‌(ii)‌ ‌violated‌ ‌the‌ ‌Fourteenth‌ ‌Amendment‌‌by‌‌denying‌‌procedural‌‌due‌‌                       
process,‌ ‌and‌ ‌(iii)‌ ‌violated‌ ‌the‌ ‌Fourteenth‌ ‌Amendment‌‌by‌‌denying‌‌equal‌‌protection‌‌of‌‌the‌‌law.‌‌                           
Plaintiffs‌ ‌initially‌ ‌saw‌ ‌some‌ ‌success‌ ‌on‌ ‌the‌ ‌constitutional‌ ‌claims,‌ ‌with‌ ‌district‌ ‌courts‌ ‌granting‌‌                         
plaintiffs’‌‌requests‌‌for‌‌preliminary‌‌injunctions‌‌in‌‌Georgia‌‌and‌‌Wisconsin‌‌and‌‌with‌‌a‌‌state‌‌court‌ ‌                           
in‌ ‌Minnesota‌ ‌approving‌ ‌a‌ ‌consent‌ ‌decree‌ ‌extending‌ ‌the‌ ‌ballot‌ ‌receipt‌ ‌deadline.‌ ‌However,‌‌                       
appellate‌ ‌courts‌ ‌subsequently‌ ‌stayed‌ ‌these‌ ‌injunctions,‌ ‌and‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌largely‌‌                       
supported‌ ‌these‌ ‌appellate‌ ‌court‌ ‌stays,‌ ‌as‌ ‌in‌ ‌the‌ ‌case‌ ‌of‌ ‌‌DNC‌ ‌v.‌ ‌Wisconsin‌ ‌State‌ ‌Legislature‌,‌‌                             
discussed‌ ‌below.‌‌ ‌  

‌ 
The‌ ‌‌New‌ ‌Georgia‌ ‌Project‌ ‌v.‌ ‌Raffensperger‌ ‌‌case,‌ ‌filed‌ ‌in‌ ‌May‌ ‌2020,‌‌‌illustrates‌‌the‌‌undue‌‌burden‌‌                             
and‌ ‌procedural‌‌due‌‌process‌‌arguments‌‌in‌‌operation.‌‌For‌‌their‌‌undue‌‌burden‌‌claims,‌‌plaintiffs‌‌                         
relied‌‌on‌‌the‌‌‌Anderson-Burdick‌‌‌balancing‌‌test.‌‌Plaintiffs‌‌‌argued‌‌that‌‌Georgia’s‌‌requirement‌‌that‌‌                       
mail‌ ‌ballots‌‌be‌‌received‌‌on‌‌or‌‌before‌‌Election‌‌Day‌‌posed‌‌a‌‌severe‌‌burden‌‌on‌‌the‌‌right‌‌to‌‌vote‌‌                                   
by‌‌requiring‌‌voters‌‌to‌‌learn‌‌the‌‌deadline,‌‌request‌‌and‌‌receive‌‌their‌‌ballots‌‌with‌‌enough‌‌time‌‌to‌‌                               
complete‌ ‌and‌ ‌return‌ ‌them,‌ ‌and‌ ‌accurately‌ ‌estimate‌ ‌the‌ ‌number‌ ‌of‌ ‌days‌ ‌it‌ ‌would‌ ‌take‌ ‌their‌‌                             
ballots‌ ‌to‌ ‌reach‌ ‌election‌ ‌officials‌ ‌through‌ ‌the‌ ‌mail‌ ‌service.‌ ‌Plaintiffs‌ ‌further‌ ‌argued‌‌that‌‌even‌‌                           
those‌‌voters‌‌who‌‌met‌‌the‌‌deadline‌‌suffered‌‌a‌‌burden‌‌on‌‌their‌‌right‌‌to‌‌vote‌‌because‌‌they‌‌were‌‌                                 
deprived‌‌of‌‌the‌‌ability‌‌to‌‌consider‌‌their‌‌choice‌‌of‌‌candidate‌‌right‌‌up‌‌until‌‌Election‌‌Day,‌‌the‌‌same‌‌                                 
as‌ ‌in-person‌ ‌voters,‌‌due‌‌to‌‌the‌‌requirement‌‌their‌‌ballots‌‌be‌‌in‌‌the‌‌mail‌‌soon‌‌enough‌‌to‌‌reach‌‌                                 
election‌ ‌officials‌ ‌by‌ ‌the‌ ‌Election‌ ‌Day‌ ‌ballot‌ ‌receipt‌ ‌deadline.‌ ‌ 

‌ 
In‌‌addition,‌‌plaintiffs‌‌‌argued‌‌that‌‌Georgia’s‌‌Election‌‌Day‌‌ballot‌‌receipt‌‌deadline‌‌violated‌‌the‌‌due‌‌                           
process‌ ‌clause‌ ‌under‌ ‌the‌ Mathews‌ ‌test‌ ‌articulated‌ ‌by‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌in‌ ‌‌Mathews‌ ‌v.‌                             
Eldridge‌.‌‌The‌‌‌Mathews‌‌test‌‌calls‌‌for‌‌the‌‌consideration‌‌of‌‌three‌‌factors:‌‌(i)‌‌the‌‌importance‌‌of‌‌the‌‌                               
individual’s‌‌liberty‌‌interest‌‌affected‌‌by‌‌official‌‌action,‌‌(ii)‌‌‌the‌‌risk‌‌of‌‌an‌‌erroneous‌‌deprivation‌‌of‌‌                             
that‌ ‌interest‌ ‌with‌ ‌the‌ ‌procedure‌ ‌in‌ ‌question‌ ‌and‌ ‌the‌ ‌value‌ ‌of‌ ‌additional‌ ‌or‌ ‌substitutional‌‌                           
safeguards,‌‌and‌‌(iii)‌‌the‌‌government’s‌‌interest‌‌in‌‌the‌‌challenged‌‌regulation,‌‌‌including‌‌the‌‌fiscal‌‌                         
and‌‌administrative‌‌burdens‌‌that‌‌the‌‌additional‌‌or‌‌substitute‌‌procedures‌‌would‌‌entail.‌‌Plaintiffs‌‌                       
argued‌ ‌that‌ ‌Georgia’s‌ ‌failure‌ ‌to‌ ‌count‌ ‌any‌ ‌ballots‌ ‌received‌ ‌after‌ ‌Election‌ ‌Day‌ ‌and‌ ‌its‌‌                           
requirement‌‌that‌‌mail‌‌voters‌‌cast‌‌their‌‌votes‌‌early,‌‌deprived‌‌the‌‌mail‌‌voters‌‌of‌‌their‌‌protected‌‌                             
liberty‌ ‌interests‌ ‌“to‌ ‌vote‌ ‌and‌ ‌have‌ ‌that‌ ‌vote‌ ‌count.”‌ ‌They‌‌argued‌‌it‌‌also‌‌deprived‌‌them‌‌of‌‌the‌‌                                 
ability‌ ‌to‌ ‌“cast‌ ‌a‌ ‌meaningful‌ ‌and‌ ‌informed‌ ‌vote,”‌ ‌because‌ ‌they‌ ‌would‌ ‌have‌ ‌“incomplete‌‌                         
information”‌ ‌when‌ ‌they‌ ‌had‌ ‌to‌ ‌mail‌ ‌their‌ ‌ballots‌ ‌sooner‌ ‌than‌ ‌in-person‌ ‌voters.‌ ‌Plaintiffs‌‌                         
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claimed‌ ‌the‌ ‌state‌ ‌could‌ ‌address‌ ‌its‌ ‌interests‌ ‌by‌ ‌counting‌ ‌mail‌ ‌ballots‌ ‌‌postmarked‌ ‌by‌ ‌Election‌‌                           
Day‌‌and‌‌received‌‌within‌‌five‌‌business‌‌days‌‌of‌‌the‌‌election.‌‌Because‌‌“Georgia‌‌is‌‌not‌‌required‌‌to‌‌                               
finalize‌ ‌its‌ ‌election‌ ‌results‌ ‌until‌ ‌seventeen‌ ‌days‌ ‌after‌ ‌the‌‌election,”‌‌plaintiffs‌‌‌argued‌,‌‌the‌‌state‌‌                           
could‌ ‌extend‌ ‌its‌ ‌deadline‌ ‌by‌ ‌five‌ ‌days‌ ‌without‌ ‌putting‌ ‌“an‌ ‌administrative‌ ‌burden”‌ ‌on‌ ‌the‌ ‌state.‌‌ ‌  

‌ 
In‌ ‌other‌ ‌cases,‌ ‌plaintiffs‌ ‌argued‌ ‌that‌ ‌Election‌ ‌Day‌ ‌receipt‌ ‌deadlines‌ ‌violated‌ ‌the‌ ‌Fourteenth‌‌                         
Amendment’s‌ ‌equal‌ ‌protection‌ ‌clause.‌ ‌Plaintiffs‌ ‌in‌ ‌‌Lewis‌ ‌v.‌ ‌Hughs‌,‌ ‌for‌ ‌example,‌ ‌argued‌ ‌that‌‌                         
Texas’s‌ ‌Election‌ ‌Day‌ ‌receipt‌ ‌deadline‌ ‌resulted‌ ‌in‌ ‌disparate‌ ‌treatment‌ ‌of‌ ‌voters‌ ‌because‌‌                       
different‌ ‌counties‌ ‌enforced‌ ‌the‌ ‌deadline‌ ‌with‌ ‌differing‌‌degrees‌‌of‌‌strictness.‌‌A‌‌federal‌‌district‌‌                         
court‌ ‌in‌ ‌Texas‌ ‌‌determined‌ ‌that‌ ‌plaintiffs‌ ‌“adequately‌ ‌alleged‌ ‌their‌ ‌equal‌ ‌protection‌ ‌claims,”‌‌                       
allowing‌ ‌their‌ ‌claims‌ ‌to‌ ‌survive‌ ‌a‌ ‌motion‌ ‌to‌ ‌dismiss.‌ ‌The‌ ‌Fifth‌ ‌Circuit‌‌summarily‌‌‌affirmed‌‌the‌‌                             
lower‌ ‌court‌ ‌decision‌ ‌but‌ ‌not‌ ‌on‌ ‌the‌ ‌merits‌ ‌of‌ ‌the‌ ‌equal‌ ‌protection‌ ‌claim;‌ ‌it‌ ‌simply‌ ‌agreed‌‌                               
plaintiffs’‌‌claims‌‌were‌‌not‌‌barred‌‌by‌‌the‌‌doctrine‌‌of‌‌sovereign‌‌immunity.‌‌But‌‌a‌‌month‌‌later,‌‌the‌‌                               
Fifth‌ ‌Circuit‌ ‌‌withdrew‌ ‌its‌ ‌affirmance‌ ‌and‌ ‌agreed‌ ‌to‌ ‌hear‌ ‌the‌ ‌state’s‌ ‌appeal.‌‌(As‌‌of‌‌the‌‌time‌‌of‌‌                                 
writing,‌ ‌the‌ ‌case‌ ‌is‌ ‌still‌ ‌pending.)‌ ‌ 

‌ 
In‌‌‌Gallagher‌‌v.‌‌New‌‌York‌‌State‌‌Board‌‌of‌‌Elections‌,‌‌a‌‌federal‌‌district‌‌court‌‌in‌‌New‌‌York‌‌considered‌‌                                 
similar‌ ‌equal‌ ‌protection‌ ‌claims‌ ‌in‌ ‌more‌ ‌depth‌ ‌than‌ ‌the‌ ‌‌Lewis‌ ‌court.‌ ‌The‌ ‌‌Gallagher‌ ‌plaintiffs‌‌                           
argued‌‌that,‌‌given‌‌two‌‌voters‌‌who‌‌mail‌‌their‌‌ballots‌‌on‌‌the‌‌same‌‌day,‌‌it‌‌is‌‌possible‌‌that‌‌only‌‌one‌‌                                     
of‌‌those‌‌votes‌‌might‌‌be‌‌counted,‌‌due‌‌only‌‌to‌‌differences‌‌in‌‌the‌‌U.S.‌‌Postal‌‌Service’s‌‌operations‌‌                               
and‌ ‌mail‌ ‌delivery‌ ‌times‌ ‌across‌ ‌different‌ ‌areas‌ ‌of‌ ‌the‌ ‌state.‌ ‌The‌ ‌court‌ ‌‌granted‌ ‌a‌ ‌preliminary‌‌                             
injunction,‌ ‌requiring‌ ‌local‌ ‌boards‌ ‌of‌ ‌elections‌ ‌to‌ ‌accept‌ ‌ballots‌ ‌received‌ ‌one‌ ‌day‌ ‌after‌ ‌the‌‌                           
deadline,‌ ‌or‌ ‌two‌ ‌days‌ ‌if‌ ‌the‌ ‌ballots‌ ‌were‌ ‌postmarked‌ ‌by‌ ‌the‌ ‌deadline.‌ ‌ 

‌ 
Some‌ ‌federal‌ ‌district‌ ‌courts‌ ‌were‌ ‌receptive‌ ‌to‌ ‌plaintiffs’‌ ‌constitutional‌ ‌claims,‌ ‌but‌ ‌federal‌‌                       
appellate‌‌courts‌‌subsequently‌‌stayed‌‌district‌‌courts’‌‌injunctions.‌‌For‌‌instance,‌‌the‌‌district‌‌court‌‌                       
in‌ ‌‌New‌ ‌Georgia‌ ‌Project‌ ‌‌granted‌ ‌the‌ ‌relevant‌ ‌part‌ ‌of‌ ‌a‌ ‌preliminary‌ ‌injunction‌ ‌on‌ ‌August‌ ‌31,‌‌                             
determining‌ ‌that‌ ‌plaintiffs‌ ‌demonstrated‌ ‌a‌ ‌likelihood‌ ‌of‌ ‌success‌ ‌on‌ ‌the‌ ‌merits‌ ‌of‌ ‌their‌‌                         
Anderson-Burdick‌ ‌and‌‌procedural‌‌due‌‌process‌‌claims‌‌and‌‌effectively‌‌extending‌‌Georgia’s‌‌ballot‌‌                     
receipt‌ ‌deadline.‌ ‌But‌ ‌in‌ ‌early‌ ‌October,‌ ‌an‌ ‌Eleventh‌ ‌Circuit‌ ‌U.S.‌‌Court‌‌of‌‌Appeals‌‌panel‌‌‌stayed‌‌                             
the‌ ‌injunction.‌ ‌The‌ ‌appeals‌ ‌panel‌ ‌found‌‌that‌‌the‌‌district‌‌court‌‌“erred‌‌on‌‌two‌‌analytical‌‌fronts:‌‌                             
first,‌‌in‌‌finding‌‌that‌‌Georgia’s‌‌Election‌‌Day‌‌receipt‌‌deadline‌‌severely‌‌burdened‌‌the‌‌right‌‌to‌‌vote;‌‌                             
and‌ ‌second,‌ ‌in‌ ‌improperly‌ ‌weighing‌ ‌the‌ ‌State’s‌ ‌interests‌ ‌against‌ ‌this‌ ‌burden.”‌ ‌The‌ ‌Eleventh‌‌                         
Circuit‌‌also‌‌criticized‌‌the‌‌district‌‌court‌‌for‌‌“accepting‌‌the‌‌plaintiffs’‌‌novel‌‌procedural‌‌due‌‌process‌‌                           
argument,”‌ ‌noting‌ ‌that,‌ ‌“even‌ ‌if‌ ‌we‌ ‌could‌ ‌choose‌ ‌to‌ ‌innovate‌ ‌a‌ ‌new‌ ‌approach‌ ‌(which‌ ‌we‌‌                             
cannot),‌ ‌we‌ ‌would‌ ‌see‌ ‌no‌ ‌reason‌ ‌to‌ ‌do‌ ‌so.”‌‌ ‌  

‌ 
Similarly,‌ ‌in‌ ‌‌DNC‌ ‌v.‌ ‌Bostelmann‌,‌ ‌in‌ ‌response‌ ‌to‌ ‌a‌ ‌challenge‌ ‌to‌ ‌Wisconsin’s‌ ‌Election‌ ‌Day‌ ‌ballot‌‌                             
receipt‌ ‌deadline‌ ‌during‌ ‌the‌ ‌state’s‌ ‌primary‌ ‌elections,‌ ‌a‌ ‌federal‌ ‌district‌ ‌court‌ ‌ruled‌ ‌that‌ ‌the‌‌                           
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state’s‌ ‌interest‌ ‌did‌ ‌not‌ ‌outweigh‌ ‌the‌ ‌severe‌ ‌burden‌ ‌the‌ ‌deadline‌ ‌placed‌ ‌on‌ ‌absentee‌ ‌voters.‌‌                           
The‌ ‌court‌ ‌‌ordered‌ ‌the‌ ‌state‌ ‌to‌ ‌accept‌ ‌all‌ ‌ballots‌ ‌postmarked‌ ‌within‌ ‌six‌ ‌days‌ ‌of‌ ‌the‌ ‌election.‌‌                               
However,‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌‌stayed‌ ‌this‌ ‌order,‌ ‌reasoning‌‌that‌‌it‌‌was‌‌issued‌‌too‌‌close‌‌to‌‌                               
the‌ ‌election‌ ‌and‌ ‌was,‌ ‌therefore,‌ ‌likely‌ ‌to‌ ‌cause‌‌confusion‌‌among‌‌voters.‌‌Five‌‌months‌‌later,‌‌in‌‌                             
late‌‌September,‌‌the‌‌district‌‌court‌‌‌granted‌‌a‌‌preliminary‌‌injunction‌‌in‌‌four‌‌consolidated‌‌lawsuits,‌‌                         
including‌ ‌‌DNC‌ ‌v.‌ ‌Bostelmann.‌ ‌‌The‌ ‌injunction‌ ‌extended‌ ‌the‌ ‌absentee‌ ‌ballot‌ ‌receipt‌ ‌deadline‌‌in‌‌                         
the‌ ‌general‌ ‌election‌ ‌to‌ ‌November‌ ‌9,‌ ‌provided‌ ‌the‌ ‌ballots‌ ‌were‌ ‌postmarked‌ ‌by‌ ‌Election‌ ‌Day,‌‌                           
November‌ ‌3.‌ ‌But‌ ‌on‌ ‌appeal,‌ ‌in‌ ‌early‌ ‌October,‌ ‌the‌ ‌Seventh‌ ‌Circuit‌ ‌‌stayed‌ ‌the‌ ‌district‌ ‌court’s‌‌                             
injunction,‌ ‌citing‌ ‌the‌ ‌earlier‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌stay‌ ‌and‌ ‌agreeing‌ ‌with‌ ‌the‌ ‌Wisconsin‌‌                         
legislature’s‌‌contentions‌‌that‌‌a‌‌federal‌‌court‌‌should‌‌not‌‌change‌‌rules‌‌so‌‌close‌‌to‌‌an‌‌election‌‌and‌‌                               
that‌ ‌political,‌ ‌not‌ ‌judicial,‌ ‌officials‌ ‌should‌ ‌decide‌ ‌when‌ ‌a‌ ‌pandemic‌ ‌justifies‌ ‌changes‌ ‌to‌‌                         
otherwise‌ ‌valid‌ ‌rules.‌ ‌  

‌ 
On‌‌October‌‌26,‌‌2020,‌‌just‌‌eight‌‌days‌‌before‌‌Election‌‌Day,‌‌the‌‌U.S.‌‌Supreme‌‌Court,‌‌in‌‌a‌‌5-3‌‌vote,‌‌                                   
rejected‌ ‌the‌ ‌request‌ ‌of‌‌the‌‌DNC‌‌and‌‌voting‌‌rights‌‌groups‌‌to‌‌lift‌‌the‌‌Seventh‌‌Circuit’s‌‌stay.‌‌The‌‌                                 
court‌‌did‌‌not‌‌issue‌‌a‌‌majority‌‌opinion‌‌but,‌‌in‌‌multiple‌‌concurrences,‌‌Chief‌‌Justice‌‌John‌‌Roberts‌‌                             
Jr.‌ ‌and‌ ‌Justices‌ ‌Neil‌ ‌Gorsuch‌ ‌and‌ ‌Brett‌ ‌Kavanaugh‌ ‌criticized‌ ‌the‌ ‌federal‌ ‌district‌ ‌court’s‌‌                         
intervention‌‌in‌‌state‌‌election‌‌procedures.‌‌Chief‌‌Justice‌‌Roberts‌‌leveled‌‌criticism‌‌not‌‌only‌‌at‌‌the‌‌                           
district‌ ‌court‌ ‌that‌ ‌ordered‌ ‌an‌ ‌extension‌ ‌of‌ ‌Wisconsin’s‌ ‌receipt‌ ‌deadline‌ ‌but‌ ‌at‌ ‌district‌ ‌courts‌‌                           
more‌ ‌broadly.‌ ‌In‌ ‌describing‌ ‌the‌ ‌Wisconsin‌ ‌court’s‌ ‌deadline‌ ‌extension‌ ‌as‌ ‌“improper,”‌ ‌Roberts‌‌                       
noted‌ ‌that,‌ ‌“[i]n‌ ‌this‌ ‌case,‌ ‌as‌ ‌in‌ ‌several‌ ‌this‌ ‌Court‌ ‌has‌ ‌recently‌ ‌addressed,‌ ‌a‌ ‌District‌ ‌Court‌‌                               
intervened‌ ‌in‌ ‌the‌ ‌thick‌ ‌of‌ ‌election‌ ‌season‌ ‌to‌ ‌enjoin‌ ‌enforcement‌ ‌of‌ ‌a‌ ‌State’s‌ ‌laws.”‌ ‌Justice‌‌                             
Gorsuch‌‌similarly‌‌found‌‌the‌‌district‌‌court’s‌‌order‌‌inappropriate‌‌on‌‌the‌‌basis‌‌of‌‌both‌‌separation‌‌                           
of‌‌powers‌‌and‌‌voter‌‌confusion‌‌concerns.‌‌Under‌‌the‌‌Constitution,‌‌according‌‌to‌‌Justice‌‌Gorsuch,‌‌                         
judges‌ ‌cannot‌ ‌“improvise‌ ‌with‌ ‌their‌ ‌own‌ ‌election‌ ‌rules‌ ‌in‌ ‌place‌ ‌of‌ ‌those‌ ‌the‌ ‌people’s‌‌                           
representatives‌ ‌have‌ ‌adopted.”‌ ‌He‌ ‌stressed‌ ‌the‌ ‌measures‌ ‌already‌ ‌taken‌ ‌by‌ ‌the‌ ‌Wisconsin‌‌                       
legislature‌ ‌to‌‌respond‌‌to‌‌the‌‌coronavirus‌‌pandemic‌‌to‌‌illustrate‌‌his‌‌view‌‌that‌‌the‌‌district‌‌court‌‌                             
was‌‌simply‌‌complaining‌‌that‌‌“the‌‌state‌‌hasn’t‌‌done‌‌‌enough‌.”‌‌Gorsuch‌‌voiced‌‌concern‌‌that‌‌there‌‌                           
were‌ ‌no‌ ‌clear‌ ‌rules‌ ‌for‌ ‌a‌ ‌judge‌ ‌to‌ ‌use‌ ‌in‌ ‌determining‌ ‌exactly‌ ‌when‌ ‌a‌ ‌ballot‌ ‌receipt‌ ‌deadline‌‌                                 
would‌‌be‌‌acceptable.‌‌Additionally,‌‌Gorsuch‌‌raised‌‌the‌‌possibility‌‌that‌‌“[l]ast-minute‌‌changes”‌‌to‌‌                       
election‌ ‌procedures‌ ‌run‌ ‌the‌ ‌risk‌ ‌of‌ ‌“confusion‌ ‌and‌ ‌chaos‌ ‌and‌ ‌eroding‌ ‌public‌ ‌confidence‌ ‌in‌‌                           
electoral‌ ‌outcomes.”‌ ‌ 

‌ 
In‌ ‌his‌ ‌concurring‌ ‌opinion,‌ ‌Justice‌ ‌Kavanaugh‌‌articulated‌‌three‌‌reasons‌‌why‌‌the‌‌district‌‌court's‌‌                         
injunction‌‌extending‌‌the‌‌ballot‌‌receipt‌‌deadline‌‌was‌‌unwarranted.‌‌First,‌‌the‌‌injunction‌‌violated‌‌                       
the‌ ‌‌Purcell‌ ‌‌principle‌ ‌by‌ ‌altering‌ ‌state‌ ‌election‌ ‌laws‌ ‌close‌ ‌to‌ ‌an‌ ‌election.‌ ‌Justice‌ ‌Kavanaugh‌‌                           
explained‌ ‌that‌ ‌the‌ ‌‌Purcell‌ ‌principle‌ ‌serves‌ ‌to‌ ‌ensure‌ ‌that‌ ‌the‌ ‌“rules‌ ‌of‌ ‌the‌ ‌road”‌ ‌are‌ ‌clear‌‌                               
leading‌ ‌up‌‌to‌‌the‌‌election,‌‌reducing‌‌voter‌‌and‌‌election‌‌official‌‌confusion,‌‌promoting‌‌efficiency,‌‌                         
and‌ ‌giving‌ ‌citizens‌ ‌confidence‌ ‌in‌ ‌the‌ ‌election‌ ‌result.‌ ‌Apparently‌ ‌anticipating‌‌that‌‌critics‌‌might‌‌                         
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argue‌ ‌there‌‌is‌‌irony‌‌in‌‌barring‌‌the‌‌earlier‌‌district‌‌court‌‌decision‌‌so‌‌close‌‌to‌‌Election‌‌Day‌‌in‌‌the‌‌                                   
name‌ ‌of‌ ‌‌Purcell‌,‌ ‌but‌ ‌allowing‌ ‌the‌ ‌federal‌ ‌appellate‌ ‌court‌ ‌to‌ ‌overturn‌ ‌the‌ ‌district‌ ‌court‌ ‌even‌‌                             
closer‌ ‌to‌ ‌Election‌ ‌Day,‌ ‌Kavanaugh‌ ‌said‌ ‌the‌ ‌appeals‌ ‌court‌ ‌action‌ ‌was‌‌necessary‌‌to‌‌correct‌‌the‌‌                             
lower‌ ‌court’s‌ ‌violation‌ ‌of‌ ‌‌Purcell‌.‌‌ ‌  

‌ 
Second,‌ ‌Justice‌ ‌Kavanaugh‌ ‌stated‌ ‌that‌ ‌the‌ ‌district‌ ‌court’s‌ ‌injunction‌ ‌“misapprehended‌ ‌the‌‌                     
limited‌‌role‌‌of‌‌the‌‌federal‌‌courts‌‌in‌‌COVID-19‌‌cases”‌‌because‌‌it‌‌is‌‌the‌‌role‌‌of‌‌the‌‌state‌‌legislature‌‌                                   
to‌ ‌“address‌ ‌the‌ ‌health‌ ‌and‌ ‌safety‌ ‌of‌‌the‌‌people.”‌‌He‌‌cited‌‌recent‌‌cases‌‌in‌‌which‌‌the‌‌Supreme‌‌                                 
Court‌ ‌had‌ ‌stayed‌ ‌federal‌ ‌court‌ ‌injunctions‌ ‌that‌ ‌“second-guessed‌ ‌state‌ ‌legislative‌ ‌judgments‌‌                     
about‌‌whether‌‌to‌‌keep‌‌or‌‌make‌‌changes‌‌to‌‌election‌‌rules‌‌during‌‌the‌‌pandemic”‌‌and‌‌noted‌‌that‌‌                               
federal‌ ‌courts‌ ‌lack‌ ‌the‌ ‌expertise‌ ‌required‌ ‌to‌ ‌change‌ ‌election‌ ‌laws‌ ‌due‌ ‌to‌ ‌the‌ ‌pandemic.‌‌ ‌  

‌ 
Third,‌ ‌Justice‌ ‌Kavanaugh‌ ‌wrote‌ ‌that‌ ‌“the‌ ‌District‌ ‌Court‌ ‌did‌ ‌not‌ ‌sufficiently‌ ‌appreciate‌ ‌the‌‌                         
significance‌ ‌of‌ ‌election‌ ‌deadlines.”‌ ‌Under‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌‌test,‌ ‌he‌ ‌said,‌ ‌a‌ ‌state’s‌‌                       
“reasonable‌‌deadlines”‌‌for‌‌voting‌‌procedures‌‌do‌‌not‌‌raise‌‌constitutional‌‌issues‌‌because‌‌“a‌‌State‌‌                         
cannot‌‌conduct‌‌an‌‌election‌‌without‌‌deadlines.”‌‌He‌‌asserted‌‌that‌‌states‌‌with‌‌Election‌‌Day‌‌receipt‌‌                           
deadlines‌ ‌“want‌‌to‌‌avoid‌‌the‌‌chaos‌‌and‌‌suspicions‌‌of‌‌impropriety‌‌that‌‌can‌‌ensue‌‌if‌‌thousands‌‌                             
of‌ ‌absentee‌ ‌ballots‌ ‌flow‌ ‌in‌ ‌after‌ ‌election‌‌day‌‌and‌‌potentially‌‌flip‌‌the‌‌result‌‌of‌‌an‌‌election.”‌‌He‌‌                                 
further‌ ‌noted‌ ‌that‌ ‌quick‌ ‌election‌ ‌results‌ ‌help‌ ‌to‌ ‌preserve‌ ‌the‌ ‌stability‌ ‌of‌ ‌elections.‌‌ ‌  

‌ 
In‌‌a‌‌footnote,‌‌Justice‌‌Kavanaugh‌‌endorsed‌‌a‌‌view‌‌articulated‌‌by‌‌Chief‌‌Justice‌‌William‌‌Rehnquist‌‌                           
in‌‌his‌‌concurring‌‌opinion‌‌in‌‌2000‌‌in‌‌‌Bush‌‌v.‌‌Gore,‌‌that‌‌state‌‌courts‌‌are‌‌limited‌‌in‌‌their‌‌ability‌‌to‌‌                                     
“rewrite‌‌state‌‌election‌‌laws‌‌for‌‌federal‌‌elections”‌‌because‌‌the‌‌Elections‌‌Clause‌‌of‌‌Article‌‌II‌‌states‌‌                             
that‌‌rules‌‌in‌‌presidential‌‌elections‌‌are‌‌to‌‌be‌‌established‌‌by‌‌state‌‌legislatures.‌‌Some‌‌understand‌‌                           
Justice‌‌Kavanaugh’s‌‌footnote‌‌to‌‌embrace‌‌Chief‌‌Justice‌‌Rehnquist’s‌‌legal‌‌theory‌‌in‌‌‌Bush‌‌that‌‌state‌‌                           
courts‌ ‌do‌ ‌not‌ ‌have‌ ‌authority‌ ‌to‌ ‌strike‌ ‌down‌ ‌state‌ ‌statutes‌ ‌regulating‌ ‌elections‌ ‌for‌ ‌federal‌‌                           
offices—a‌ ‌theory‌ ‌that‌ ‌would‌ ‌eliminate‌ ‌the‌ ‌ability‌ ‌of‌ ‌state‌ ‌courts‌ ‌to‌ ‌remedy‌ ‌state‌ ‌election‌‌                           
statutes‌ ‌that‌ ‌violate‌ ‌state‌ ‌constitutions.‌ ‌If‌ ‌adopted‌ ‌by‌ ‌the‌ ‌Court,‌ ‌this‌ ‌interpretation‌ ‌of‌ ‌the‌‌                           
Elections‌‌Clause‌‌would‌‌have‌‌far-reaching‌‌implications‌‌for‌‌the‌‌balance‌‌of‌‌power‌‌within‌‌states‌‌to‌‌                           
regulate‌ ‌presidential‌ ‌elections.‌ ‌ 

‌ 
In‌ ‌dissent,‌ ‌Justice‌ ‌Elena‌ ‌Kagan‌ ‌took‌ ‌issue‌ ‌with‌ ‌what‌‌she‌‌deemed‌‌Justice‌‌Kavanaugh’s‌‌and‌‌the‌‌                             
Seventh‌ ‌Circuit’s‌ ‌“misunderstanding‌ ‌of‌ ‌‌Purcell‌’s‌ ‌message.”‌ ‌She‌ ‌stated‌ ‌that‌ ‌‌Purcell‌ ‌instructed‌‌                     
courts‌ ‌to‌ ‌“consider‌ ‌all‌‌relevant‌‌factors,‌‌not‌‌just‌‌the‌‌calendar.”‌‌While‌‌some‌‌autumn‌‌injunctions‌‌                           
might‌ ‌run‌ ‌the‌ ‌risk‌ ‌of‌ ‌confusing‌ ‌voters,‌ ‌she‌ ‌wrote,‌ ‌“there‌ ‌is‌ ‌not‌ ‌a‌ ‌moratorium‌ ‌on‌ ‌the‌‌                               
Constitution‌ ‌as‌ ‌the‌ ‌cold‌‌weather‌‌approaches.”‌‌The‌‌federal‌‌district‌‌court‌‌was‌‌correct‌‌in‌‌issuing‌‌                           
its‌ ‌order,‌ ‌Kagan‌ ‌argued,‌ ‌since,‌ ‌in‌ ‌this‌ ‌case,‌ ‌a‌ ‌ballot‌ ‌receipt‌ ‌deadline‌ ‌extension‌ ‌would‌ ‌not‌‌                             
confuse‌‌voters‌‌about‌‌how‌‌to‌‌cast‌‌their‌‌ballots‌‌or‌‌discourage‌‌Wisconsinites‌‌from‌‌exercising‌‌their‌‌                           
right‌ ‌to‌ ‌vote.‌ ‌The‌ ‌majority‌ ‌opinion,‌ ‌Kagan‌ ‌emphasized,‌ ‌would‌ ‌have‌ ‌detrimental‌ ‌effects‌ ‌on‌‌                         
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Wisconsin‌ ‌voters’‌ ‌enfranchisement.‌ ‌“Tens‌ ‌of‌ ‌thousands‌ ‌of‌ ‌Wisconsinites,‌ ‌through‌ ‌no‌ ‌fault‌ ‌of‌‌                       
their‌‌own,‌‌may‌‌receive‌‌their‌‌mail‌‌ballots‌‌too‌‌late‌‌to‌‌return‌‌them‌‌by‌‌Election‌‌Day,”‌‌Kagan‌‌wrote.‌‌                                 
“Without‌ ‌the‌‌district‌‌court’s‌‌order,‌‌they‌‌must‌‌opt‌‌between‌‌‘brav[ing]‌‌the‌‌polls,’‌‌with‌‌all‌‌the‌‌risk‌‌                               
that‌ ‌entails,‌ ‌and‌ ‌‘los[ing]‌ ‌their‌ ‌right‌ ‌to‌ ‌vote.’”‌ ‌ 

‌ 
Just‌‌three‌‌days‌‌after‌‌the‌‌Supreme‌‌Court’s‌‌decision‌‌in‌‌‌DNC‌‌v.‌‌Bostelmann‌,‌‌a‌‌three-judge‌‌panel‌‌of‌‌                               
the‌ ‌Eighth‌ ‌Circuit,‌ ‌responding‌ ‌to‌ ‌a‌ ‌similar‌ ‌challenge‌ ‌and‌ ‌using‌‌similar‌‌reasoning,‌‌‌blocked‌‌the‌‌                           
extension‌ ‌of‌ ‌Minnesota’s‌ ‌absentee‌ ‌ballot‌ ‌receipt‌ ‌deadline,‌ ‌in‌ ‌‌Carson‌ ‌v.‌ ‌Simon‌.‌ ‌As‌ ‌a‌ ‌result‌ ‌of‌‌                             
litigation‌‌earlier‌‌in‌‌the‌‌year‌‌regarding‌‌the‌‌state’s‌‌Election‌‌Day‌‌deadline,‌‌Minnesota‌‌Secretary‌‌of‌‌                           
State‌ ‌Steve‌ ‌Simon‌ ‌had‌‌voluntarily‌‌entered‌‌into‌‌a‌‌‌consent‌‌decree‌,‌‌directing‌‌election‌‌officials‌‌to‌‌                           
count‌ ‌absentee‌ ‌ballots‌ ‌received‌ ‌up‌ ‌to‌ ‌a‌ ‌week‌ ‌after‌ ‌Election‌ ‌Day,‌ ‌provided‌ ‌they‌ ‌were‌‌                           
postmarked‌‌on‌‌or‌‌before‌‌Election‌‌Day.‌‌Plaintiffs,‌‌the‌‌Minnesota‌‌Alliance‌‌for‌‌Retired‌‌Americans‌‌                         
Education‌‌Fund‌‌and‌‌some‌‌of‌‌its‌‌members‌‌(the‌‌“Alliance”),‌‌had‌‌alleged‌‌the‌‌receipt‌‌deadline‌‌was‌‌                             
unconstitutional‌ ‌under‌ ‌the‌‌First‌‌and‌‌Fourteenth‌‌Amendments‌‌because‌‌it‌‌could‌‌disenfranchise‌‌                     
thousands‌‌of‌‌voters‌‌who‌‌would‌‌timely‌‌mail‌‌their‌‌ballots‌‌but‌‌not‌‌have‌‌them‌‌count‌‌because‌‌the‌‌                               
ballots‌ ‌were‌ ‌not‌ ‌received‌ ‌by‌ ‌the‌ ‌receipt‌ ‌deadline.‌ ‌This‌ ‌was‌ ‌a‌ ‌concern‌ ‌that‌‌was‌‌driven‌‌by‌‌the‌‌                                 
coronavirus‌ ‌pandemic‌ ‌and‌‌an‌‌anticipated‌‌increase‌‌in‌‌absentee‌‌ballots‌‌overwhelming‌‌the‌‌U.‌‌S.‌‌                         
Postal‌‌Service.‌‌The‌‌consent‌‌decree‌‌was‌‌approved‌‌by‌‌a‌‌state‌‌court.‌‌A‌‌Republican‌‌state‌‌legislator‌‌                             
and‌ ‌a‌ ‌Republican‌ ‌activist,‌ ‌both‌ ‌of‌ ‌whom‌‌would‌‌also‌‌‌serve‌‌as‌‌presidential‌‌electors,‌‌challenged‌‌                           
the‌‌consent‌‌decree‌‌in‌‌a‌‌federal‌‌district‌‌court,‌‌which‌‌dismissed‌‌the‌‌case‌‌on‌‌the‌‌grounds‌‌that‌‌the‌‌                                 
plaintiffs‌ ‌lacked‌ ‌standing.‌‌ ‌  

‌ 
But‌ ‌just‌‌five‌‌days‌‌before‌‌the‌‌general‌‌election,‌‌an‌‌Eighth‌‌Circuit‌‌panel‌‌‌ruled‌‌that‌‌appellants‌‌did‌‌                               
have‌‌standing‌‌to‌‌challenge‌‌the‌‌consent‌‌decree,‌‌and‌‌the‌‌court‌‌proceeded‌‌to‌‌rule‌‌on‌‌the‌‌merits.‌‌                               
The‌‌Eighth‌‌Circuit‌‌panel‌‌reversed‌‌the‌‌lower‌‌court‌‌and‌‌granted‌‌plaintiffs’‌‌preliminary‌‌injunction,‌‌                         
concluding‌‌that‌‌the‌‌extension‌‌of‌‌Minnesota’s‌‌ballot‌‌receipt‌‌deadline‌‌“likely”‌‌violated‌‌the‌‌Electors‌‌                         
Clause‌ ‌of‌ ‌Article‌ ‌II‌ ‌of‌ ‌the‌ ‌U.S.‌ ‌Constitution‌ ‌“because‌ ‌the‌ ‌Secretary‌ ‌extended‌ ‌the‌ ‌deadline‌‌for‌‌                             
receipt‌ ‌of‌ ‌ballots‌ ‌without‌ ‌legislative‌ ‌authorization.”‌ ‌Under‌ ‌Article‌ ‌II,‌ ‌Section‌ ‌1‌ ‌of‌ ‌the‌ ‌U.S.‌‌                           
Constitution,‌ ‌the‌ ‌court‌‌reasoned,‌‌the‌‌secretary‌‌of‌‌state‌‌cannot‌‌“override”‌‌the‌‌state‌‌legislature,‌‌                         
stating‌ ‌that‌ ‌“[t]here‌ ‌is‌ ‌no‌ ‌pandemic‌ ‌exception‌ ‌to‌ ‌the‌ ‌Constitution.”‌‌ ‌  

‌ 
Despite‌‌recognizing‌‌that‌‌the‌‌Purcell‌‌‌principle‌‌instructs‌‌that‌‌“judges‌‌should‌‌normally‌‌refrain‌‌from‌‌                         
altering‌‌[election‌‌rules]‌‌close‌‌to‌‌an‌‌election,”‌‌the‌‌panel‌‌determined‌‌that‌‌its‌‌decision—issued‌‌less‌‌                           
than‌ ‌a‌ ‌week‌ ‌before‌ ‌the‌ ‌election—was‌ ‌supported‌ ‌by‌ ‌‌Purcell‌.‌ ‌The‌ ‌‌Purcell‌ ‌‌principle‌ ‌“is‌ ‌a‌‌                           
presumption‌‌against‌‌disturbing‌‌the‌‌status‌‌quo,”‌‌the‌‌court‌‌explained,‌‌and‌‌here,‌‌“the‌‌Minnesota‌‌                         
Legislature‌‌set‌‌the‌‌status‌‌quo,‌‌the‌‌Secretary‌‌upset‌‌it,‌‌and‌‌it‌‌is‌‌[the‌‌court’s]‌‌duty,‌‌consistent‌‌with‌‌                                 
Purcell‌,‌‌to‌‌at‌‌least‌‌preserve‌‌the‌‌possibility‌‌of‌‌restoring‌‌it.”‌‌The‌‌court‌‌instructed‌‌the‌‌secretary‌‌of‌‌                               
state‌‌to‌‌“identify,‌‌segregate,‌‌and‌‌otherwise‌‌maintain‌‌and‌‌preserve‌‌all‌‌absentee‌‌ballots”‌‌received‌‌                         
by‌‌mail‌‌after‌‌8‌‌p.m.‌‌on‌‌Election‌‌Day.‌‌The‌‌court‌‌strongly‌‌hinted‌‌at‌‌the‌‌possibility‌‌of‌‌the‌‌rejection‌‌                                   
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of‌‌all‌‌ballots‌‌received‌‌after‌‌the‌‌Election‌‌Day‌‌deadline,‌‌directing‌‌the‌‌state‌‌to‌‌separate‌‌late‌‌ballots‌‌                               
“in‌ ‌a‌ ‌manner‌ ‌that‌ ‌would‌ ‌allow‌ ‌for‌ ‌their‌‌respective‌‌votes‌‌.‌‌.‌‌.‌‌to‌‌be‌‌removed‌‌from‌‌vote‌‌totals.”‌‌                                     
Following‌ ‌the‌ ‌court’s‌ ‌order,‌ ‌Minnesota‌ ‌Secretary‌ ‌of‌ ‌State‌ ‌Simon‌ ‌‌announced‌ ‌that‌ ‌the‌ ‌state‌‌                         
would‌ ‌not‌ ‌seek‌ ‌a‌ ‌stay‌ ‌of‌ ‌the‌‌Eighth‌‌Circuit’s‌‌decision‌‌at‌‌the‌‌U.S.‌‌Supreme‌‌Court,‌‌even‌‌though‌‌                                 
the‌ ‌state‌ ‌“disagree[d]‌ ‌with‌ ‌the‌ ‌court’s‌ ‌decision.”‌ ‌The‌ ‌secretary’s‌ ‌statement‌ ‌emphasized‌ ‌“that‌‌                       
there‌‌is‌‌no‌‌court‌‌ruling‌‌yet‌‌saying‌‌[that‌‌ballots‌‌received‌‌after‌‌Election‌‌Day]‌‌are‌‌invalid”‌‌and‌‌that‌‌                                 
“[w]e‌ ‌absolutely‌ ‌reserve‌ ‌the‌ ‌right‌ ‌to‌ ‌make‌ ‌every‌ ‌argument‌ ‌after‌ ‌Election‌ ‌Day‌ ‌that‌ ‌protects‌‌                           
voters.”‌ ‌ 

‌ 
Finally,‌ ‌a‌ ‌notable‌ ‌federal‌ ‌case‌ ‌arising‌‌out‌‌of‌‌the‌‌New‌‌York‌‌June‌‌23,‌‌2020,‌‌primary,‌‌‌Gallagher‌‌v.‌‌                                 
N.Y.‌‌State‌‌Board‌‌of‌‌Elections‌,‌‌illustrated‌‌the‌‌interplay‌‌between‌‌ballot‌‌deadlines‌‌and‌‌postal‌‌service‌‌                           
operations.‌‌The‌‌court‌‌in‌‌that‌‌case‌‌found‌‌violations‌‌of‌‌both‌‌the‌‌‌Anderson-Burdick‌‌balancing‌‌test‌‌                           
and‌ ‌the‌ ‌equal‌ ‌protection‌‌clause.‌‌In‌‌response‌‌to‌‌the‌‌pandemic,‌‌the‌‌New‌‌York‌‌State‌‌Legislature‌‌                             
modified‌‌the‌‌Election‌‌Day‌‌ballot‌‌receipt‌‌deadline‌‌to‌‌require‌‌that‌‌“absentee‌‌ballots‌‌postmarked‌‌                         
on‌ ‌or‌ ‌before‌ ‌Election‌ ‌Day‌ ‌be‌ ‌counted,”‌ ‌provided‌ ‌the‌ ‌ballot‌ ‌arrived‌ ‌by‌ ‌June‌ ‌30,‌ ‌a‌ ‌week‌ ‌after‌‌                                 
Election‌ ‌Day.‌ ‌Thousands‌ ‌of‌ ‌absentee‌ ‌ballots‌ ‌for‌ ‌the‌ ‌June‌ ‌23‌ ‌primary‌ ‌were‌ ‌mailed‌ ‌in‌ ‌and‌‌                             
delivered‌‌prior‌‌to‌‌June‌‌30‌‌but,‌‌for‌‌some‌‌reason,‌‌were‌‌never‌postmarked‌‌by‌‌the‌‌post‌‌office.‌‌Thus‌‌                                 
a‌‌large‌‌number‌‌of‌‌absentee‌‌ballots,‌‌especially‌‌in‌‌New‌‌York‌‌City,‌‌were‌‌‌invalidated‌‌because‌‌they‌‌                             
lacked‌‌a‌‌postmark.‌‌Plaintiffs‌‌brought‌‌suit‌‌in‌‌federal‌‌court,‌‌claiming‌‌violations‌‌of‌‌their‌‌First‌‌and‌‌                             
Fourteenth‌ ‌Amendment‌ ‌rights,‌ ‌as‌ ‌well‌ ‌as‌ ‌corresponding‌ ‌rights‌ ‌under‌ ‌the‌ ‌New‌ ‌York‌‌                       
Constitution.‌ 

‌ 
Applying‌ ‌‌Anderson-Burdick‌,‌ ‌the‌ ‌U.S.‌ ‌District‌ ‌Court‌ ‌for‌ ‌the‌‌Southern‌‌District‌‌of‌‌New‌‌York‌‌‌found‌‌                           
the‌ ‌burden‌ ‌on‌ ‌plaintiffs’‌‌right‌‌to‌‌vote‌‌to‌‌be‌‌“exceptionally‌‌severe”‌‌because‌‌“a‌‌large‌‌number‌‌of‌‌                               
ballots‌ ‌will‌ ‌be‌ ‌invalidated‌ ‌.‌ ‌.‌ ‌.‌ ‌based‌ ‌on‌ ‌circumstances‌ ‌entirely‌ ‌out‌ ‌of‌‌voters’‌‌control.”‌‌Having‌‌                               
found‌ ‌a‌ ‌severe‌ ‌burden,‌‌the‌‌court‌‌applied‌‌strict‌‌scrutiny,‌‌concluding‌‌that‌‌the‌‌state’s‌‌interest‌‌in‌‌                             
ensuring‌‌ballots‌‌were‌‌cast‌‌before‌‌polls‌‌closed‌‌on‌‌Election‌‌Day‌‌was‌‌valid‌‌but‌‌that‌‌the‌‌postmark‌‌                               
requirement‌‌was‌‌“grossly‌‌overinclusive,”‌‌covering‌‌ballots‌‌that‌‌“cannot‌‌possibly‌‌have‌‌been‌‌put‌‌in‌‌                         
the‌ ‌mail‌ ‌later‌ ‌than‌ ‌June‌ ‌23.”‌‌ ‌  

‌ 
In‌ ‌assessing‌ ‌plaintiffs’‌ ‌equal‌ ‌protection‌ ‌clause‌ ‌claim,‌ ‌the‌ ‌court‌ ‌also‌ ‌examined‌ ‌whether‌ ‌the‌‌                         
postmark‌ ‌requirement‌ ‌“created‌ ‌a‌ ‌voting‌ ‌process‌ ‌where‌ ‌the‌ ‌state‌ ‌‘by‌ ‌later‌ ‌arbitrary‌ ‌and‌‌                         
disparate‌ ‌treatment,‌ ‌value[s]‌ ‌one‌ ‌person’s‌ ‌vote‌ ‌over‌ ‌that‌ ‌of‌ ‌another.’”‌ ‌The‌ ‌court‌ ‌determined‌‌                         
that‌ ‌whether‌ ‌an‌ ‌individual’s‌ ‌vote‌ ‌would‌ ‌be‌ ‌counted‌ ‌might‌ ‌depend‌‌on‌‌“something‌‌completely‌‌                         
arbitrary—their‌ ‌place‌ ‌of‌ ‌residence.”‌ ‌In‌ ‌particular,‌ ‌the‌ ‌court‌ ‌found‌ ‌that‌ ‌votes‌ ‌were‌ ‌valued‌‌                         
differently‌ ‌in‌ ‌two‌ ‌ways.‌ ‌First,‌ ‌the‌ ‌U.S.‌ ‌Postal‌‌Service‌‌handled‌‌postmarks‌‌for‌‌ballots‌‌differently‌‌                           
across‌ ‌the‌ ‌state.‌ ‌Second,‌ ‌because‌ ‌ballots‌ ‌travel‌ ‌through‌ ‌the‌ ‌mail‌ ‌at‌ ‌different‌ ‌speeds,‌ ‌ballots‌‌                           
mailed‌‌at‌‌the‌‌same‌‌time‌‌on‌‌the‌‌same‌‌day‌‌might,‌‌by‌‌chance,‌‌be‌‌treated‌‌differently—one‌‌might‌‌                               
be‌‌counted‌‌and‌‌the‌‌other‌‌might‌‌not.‌‌The‌‌court‌‌held‌‌that‌‌this‌‌arbitrary‌‌treatment‌‌did‌‌not‌‌meet‌‌                                 
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“sufficient‌ ‌guarantees‌ ‌of‌‌equal‌‌treatment”‌‌and‌‌was‌‌the‌‌type‌‌of‌‌“differential‌‌treatment‌‌that‌‌the‌‌                           
Supreme‌ ‌Court‌ ‌has‌ ‌found‌ ‌to‌ ‌violate‌ ‌the‌ ‌‘one‌ ‌person,‌ ‌one‌ ‌vote’‌ ‌principle.”‌ ‌ 

‌ 
Having‌ ‌found‌ ‌a‌ ‌substantial‌ ‌likelihood‌ ‌of‌ ‌success‌ ‌on‌ ‌the‌ ‌merits,‌ ‌as‌ ‌well‌ ‌as‌ ‌a‌ ‌strong‌ ‌public‌‌                               
interest‌ ‌in‌ ‌granting‌ ‌an‌ ‌injunction,‌ ‌the‌ ‌court‌ ‌determined‌ ‌that‌ ‌the‌ ‌equities‌ ‌tipped‌ ‌in‌ ‌plaintiffs’‌‌                           
favor.‌ ‌In‌ ‌early‌ ‌August,‌ ‌the‌ ‌court‌ ‌‌granted‌ ‌a‌ ‌preliminary‌ ‌injunction‌ ‌‌requiring‌ ‌local‌ ‌elections‌‌                         
boards‌ ‌to‌ ‌count‌ ‌otherwise‌ ‌valid‌ ‌absentee‌ ‌ballots‌ ‌which‌ ‌were‌ ‌“(1)‌ ‌received‌ ‌by‌ ‌June‌ ‌24,‌ ‌2020‌‌                             
without‌ ‌regard‌ ‌to‌ ‌whether‌ ‌such‌ ‌ballots‌ ‌are‌ ‌postmarked‌ ‌by‌ ‌June‌ ‌23,‌‌2020‌‌and‌‌(2)‌‌received‌‌by‌‌                               
June‌ ‌25,‌ ‌2020,‌ ‌so‌ ‌long‌ ‌as‌ ‌such‌ ‌ballots‌ ‌are‌ ‌not‌ ‌postmarked‌ ‌later‌ ‌than‌ ‌June‌ ‌23,‌ ‌2020.”‌ ‌In‌‌                                 
September,‌ ‌plaintiffs‌ ‌‌asked‌‌the‌‌court‌‌to‌‌extend‌‌the‌‌injunction‌‌to‌‌all‌‌future‌‌elections,‌‌including‌‌                           
November’s‌‌general‌‌election,‌‌but‌‌the‌‌court‌‌‌denied‌‌plaintiffs’‌‌request,‌‌determining‌‌that‌‌plaintiffs‌‌                       
lacked‌ ‌standing.‌ ‌ 

‌ 
Federal‌ ‌Statutory‌ ‌Claims‌ ‌-‌ ‌Voting‌ ‌Rights‌ ‌Act‌ ‌ 

‌ 
In‌ ‌addition‌ ‌to‌ ‌claims‌ ‌arising‌ ‌under‌ ‌federal‌ ‌constitutional‌ ‌law,‌ ‌plaintiffs‌ ‌also‌ ‌challenged‌ ‌ballot‌‌                         
receipt‌‌deadlines‌‌under‌‌Section‌‌2‌‌of‌‌the‌‌Voting‌‌Rights‌‌Act.‌‌For‌‌example,‌‌plaintiffs‌‌in‌‌‌Middleton‌‌v.‌‌                               
Andino‌ ‌‌argued‌ ‌that‌ ‌South‌ ‌Carolina’s‌ ‌ballot‌ ‌receipt‌ ‌deadline‌ ‌“abridge[s]‌ ‌and‌ ‌in‌ ‌some‌ ‌cases‌‌                         
entirely‌ ‌den[ies]‌ ‌the‌ ‌rights‌ ‌of‌ ‌African‌ ‌American‌ ‌voters,”‌ ‌due‌ ‌in‌ ‌part‌ ‌to‌ ‌structural‌‌inequities‌‌in‌‌                             
South‌‌Carolina,‌‌which‌‌leave‌‌Black‌‌voters‌‌disproportionately‌‌vulnerable‌‌to‌‌serious‌‌complications‌‌                     
should‌ ‌they‌ ‌contract‌ ‌COVID-19.‌ ‌The‌ ‌federal‌ ‌district‌ ‌court‌ ‌‌denied‌ ‌plaintiffs’‌ ‌motion‌ ‌for‌ ‌a‌‌                         
preliminary‌ ‌injunction‌ ‌extending‌ ‌the‌ ‌receipt‌ ‌deadline‌ ‌on‌ ‌these‌ ‌grounds.‌‌ ‌  

‌ 
In‌ ‌‌Yazzie‌‌v.‌‌Hobbs‌,‌‌plaintiffs‌‌‌were‌‌also‌‌unsuccessful‌‌in‌‌bringing‌‌a‌‌challenge,‌‌in‌‌a‌‌federal‌‌district‌‌                               
court‌‌in‌‌Arizona,‌‌under‌‌the‌‌Voting‌‌Rights‌‌Act.‌‌Plaintiffs‌‌in‌‌that‌‌case,‌‌six‌‌members‌‌of‌‌the‌‌Navajo‌‌                                 
Nation,‌ ‌live‌ ‌on‌ ‌their‌ ‌reservation‌ ‌in‌ ‌Apache‌ ‌County,‌ ‌Arizona.‌ ‌Most‌ ‌members‌ ‌‌residing‌ ‌in‌ ‌the‌‌                           
Navajo‌ ‌Nation‌ ‌“do‌ ‌not‌ ‌have‌ ‌access‌ ‌to‌ ‌home‌ ‌[mail]‌ ‌delivery,”‌ ‌and‌ ‌there‌ ‌are‌ ‌only‌ ‌about‌ ‌two‌‌                               
dozen‌‌post‌‌offices‌‌and‌‌postal‌‌provider‌‌offices‌‌to‌‌serve‌‌the‌‌entire‌‌11,000-square-mile‌‌county.‌‌‌As‌‌                           
such,‌‌plaintiffs‌‌‌argued‌‌that‌‌the‌‌Election‌‌Day‌‌absentee‌‌ballot‌‌receipt‌‌deadline‌‌violated‌‌Section‌‌2‌‌                           
of‌ ‌the‌ ‌VRA‌ ‌in‌ ‌denying‌ ‌members‌ ‌of‌ ‌the‌ ‌Nation‌ ‌the‌ ‌“same‌ ‌rights‌ ‌of‌ ‌other‌ ‌members‌ ‌of‌ ‌the‌‌                                 
electorate‌‌to‌‌participate‌‌in‌‌the‌‌political‌‌process‌‌and‌‌elect‌‌representations‌‌of‌‌their‌‌choice.”‌‌After‌‌                           
the‌ ‌district‌ ‌court‌ ‌denied‌ ‌an‌ ‌injunction,‌ ‌the‌ ‌Ninth‌ ‌Circuit‌ ‌‌ruled‌ ‌that‌ ‌plaintiffs‌ ‌lacked‌ ‌standing‌‌                           
because‌‌they‌‌failed‌‌to‌‌plead‌‌a‌‌“concrete‌‌and‌‌particularized‌‌injury.”‌‌The‌‌Ninth‌‌Circuit‌‌also‌‌found‌‌                             
that‌ ‌a‌ ‌favorable‌ ‌decision‌ ‌would‌ ‌not‌ ‌redress‌ ‌plaintiffs’‌ ‌alleged‌ ‌injury‌ ‌because‌ ‌it‌ ‌would‌ ‌be‌‌                           
infeasible‌ ‌for‌ ‌election‌ ‌officials‌ ‌to‌ ‌identify‌ ‌and‌ ‌separate‌ ‌mailed‌ ‌ballots‌ ‌cast‌ ‌by‌ ‌on-reservation‌‌                         
Navajo‌ ‌Nation‌ ‌members‌ ‌from‌ ‌those‌ ‌cast‌ ‌by‌ ‌other‌ ‌voters.‌‌ ‌  
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State‌ ‌Law‌ ‌Claims‌‌ ‌  
‌ 

Plaintiff‌‌victories‌‌were‌‌more‌‌likely‌‌to‌‌survive‌‌appeals‌‌in‌‌federal‌‌courts‌‌when‌‌the‌‌decisions‌‌were‌‌                             
rooted‌ ‌in‌ ‌state‌ ‌law‌ ‌grounds.‌ ‌In‌ ‌a‌ ‌closely‌ ‌watched‌ ‌case‌ ‌at‌ ‌the‌ ‌Pennsylvania‌ ‌Supreme‌ ‌Court,‌‌                             
plaintiffs‌ ‌secured‌ ‌an‌ ‌extension‌ ‌of‌ ‌the‌ ‌vote-by-mail‌ ‌ballot‌ ‌deadline‌ ‌for‌‌the‌‌general‌‌election‌‌by‌‌                           
relying‌‌on‌‌state‌‌constitutional‌‌grounds.‌‌But‌‌four‌‌members‌‌of‌‌the‌‌U.S.‌‌Supreme‌‌Court‌‌expressed‌‌                           
support‌ ‌for‌ ‌a‌ ‌novel‌ ‌interpretation‌ ‌of‌ ‌the‌ ‌Elections‌ ‌Clause‌ ‌of‌ ‌Article‌ ‌I‌‌of‌‌the‌‌U.S.‌‌Constitution,‌‌                               
which,‌ ‌if‌ ‌adopted‌ ‌by‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court,‌ ‌could‌ ‌dramatically‌ ‌alter‌ ‌the‌ ‌balance‌ ‌of‌‌powers‌‌                             
within‌ ‌states‌ ‌for‌ ‌regulating‌ ‌presidential‌ ‌elections.‌ ‌ 

‌ 
On‌‌September‌‌8,‌‌in‌‌‌Pennsylvania‌‌Democratic‌‌Party‌‌v.‌‌Boockvar‌,‌‌the‌‌Pennsylvania‌‌Supreme‌‌Court‌‌                         
voted‌ ‌4-3‌ ‌to‌ ‌‌extend‌ ‌the‌ ‌state’s‌ ‌statutory‌ ‌Election‌ ‌Day‌ ‌ballot‌ ‌receipt‌ ‌deadline‌ ‌and‌ ‌“adopt‌ ‌the‌‌                             
Secretary’s‌ ‌informed‌ ‌recommendation‌ ‌of‌ ‌a‌ ‌three-day‌ ‌extension‌ ‌of‌ ‌the‌ ‌absentee‌ ‌and‌ ‌mail-in‌‌                       
ballot‌‌received-by‌‌deadline‌‌to‌‌allow‌‌for‌‌the‌‌tabulation‌‌of‌‌ballots‌‌mailed‌‌by‌‌voters‌‌via‌‌the‌‌USPS‌‌                               
and‌ ‌postmarked‌ ‌by‌ ‌8‌ ‌p.m.‌‌on‌‌Election‌‌Day‌‌to‌‌reduce‌‌voter‌‌disenfranchisement.”‌‌The‌‌majority‌‌                           
justified‌ ‌the‌ ‌decision‌ ‌as‌ ‌necessary‌ ‌due‌‌to‌‌pandemic‌‌conditions‌‌to‌‌protect‌‌voters’‌‌rights‌‌under‌‌                           
the‌ ‌Free‌ ‌and‌ ‌Equal‌ ‌Elections‌ ‌Clause‌ ‌of‌ ‌the‌ ‌state‌ ‌constitution.‌‌ ‌  

‌ 
In‌ ‌late‌ ‌September,‌ ‌Republican‌ ‌state‌ ‌legislators‌‌and‌‌the‌‌Republican‌‌Party‌‌of‌‌Pennsylvania‌‌‌filed‌‌                         
emergency‌ ‌applications‌ ‌at‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌for‌ ‌a‌ ‌stay‌ ‌of‌ ‌the‌ ‌Pennsylvania‌ ‌Supreme‌‌                           
Court’s‌ ‌order‌ ‌pending‌ ‌a‌ ‌final‌ ‌decision‌ ‌by‌ ‌the‌ ‌Supreme‌‌Court‌‌on‌‌the‌‌merits.‌‌They‌‌‌argued‌‌that‌‌                               
the‌‌receipt‌‌deadline‌‌extension‌‌granted‌‌by‌‌the‌‌Pennsylvania‌‌Supreme‌‌Court‌‌violated‌‌federal‌‌law‌‌                         
that‌‌requires‌‌holding‌‌“all‌‌elections‌‌for‌‌Congress‌‌and‌‌the‌‌Presidency‌‌on‌‌a‌‌single‌‌day‌‌throughout‌‌                             
the‌‌Union.”‌‌They‌‌said‌‌it‌‌also‌‌violated‌‌the‌‌Elections‌‌Clause‌‌of‌‌the‌‌U.S.‌‌Constitution‌‌by‌‌“seizing‌‌the‌‌                                 
authority‌ ‌to‌ ‌set‌ ‌the‌ ‌times,‌ ‌places,‌‌and‌‌manner‌‌of‌‌federal‌‌elections‌‌from‌‌the‌‌state‌‌legislature.”‌‌                             
The‌ ‌legislators‌ ‌argued‌ ‌that‌ ‌the‌ ‌Elections‌ ‌Clause‌ ‌grants‌ ‌direct‌ ‌authority‌ ‌to‌ ‌the‌ ‌Pennsylvania‌‌                         
General‌‌Assembly‌‌to‌‌regulate‌‌federal‌‌elections‌‌in‌‌Pennsylvania‌‌and‌‌that‌‌only‌‌Congress,‌‌not‌‌the‌‌                           
Supreme‌ ‌Court‌ ‌of‌ ‌Pennsylvania,‌ ‌can‌ ‌alter‌ ‌the‌ ‌General‌ ‌Assembly’s‌ ‌election‌ ‌regulations.‌ ‌ 

‌ 
In‌ ‌response,‌ ‌‌Secretary‌ ‌of‌ ‌the‌ ‌Commonwealth‌ ‌Kathy‌ ‌Boockvar‌ ‌and‌ ‌‌Pennsylvania‌ ‌Democrats‌‌                     
argued‌ ‌that‌ ‌the‌ ‌legislators’‌ ‌stay‌‌request‌‌raised‌‌concerns‌‌of‌‌federalism.‌‌“This‌‌Court‌‌should‌‌not‌‌                           
second-guess‌ ‌the‌ ‌Pennsylvania‌ ‌Supreme‌ ‌Court’s‌ ‌straightforward‌ ‌construction‌ ‌of‌ ‌the‌‌                 
Commonwealth’s‌ ‌constitution,”‌ ‌Boockvar‌ ‌stated‌ ‌in‌ ‌her‌ ‌brief.‌ ‌The‌ ‌secretary‌ ‌urged‌ ‌that‌ ‌“state‌‌                       
courts‌ ‌be‌ ‌left‌ ‌free‌ ‌and‌ ‌unfettered‌ ‌by‌ ‌[this‌ ‌Court]‌ ‌in‌ ‌interpreting‌ ‌their‌ ‌state‌ ‌constitutions.”‌ ‌In‌‌                             
addition‌‌to‌‌federalism‌‌implications,‌‌the‌‌brief‌‌noted‌‌that‌‌a‌‌decision‌‌by‌‌the‌‌U.S.‌‌Supreme‌‌Court‌‌to‌‌                               
grant‌ ‌the‌ ‌legislators’‌ ‌stay‌ ‌request‌ ‌could‌ ‌result‌ ‌in‌ ‌the‌ ‌rejection‌ ‌of‌ ‌thousands‌ ‌of‌ ‌ballots,‌ ‌an‌‌                             
outcome‌ ‌that‌ ‌could‌ ‌potentially‌ ‌decide‌ ‌the‌ ‌results‌ ‌of‌ ‌the‌ ‌2020‌ ‌presidential‌ ‌election‌ ‌in‌ ‌the‌‌                           
battleground‌ ‌state‌ ‌in‌ ‌which‌ ‌Trump‌ ‌won‌ ‌in‌ ‌2016‌ ‌by‌ ‌a‌ ‌narrow‌ ‌margin‌ ‌of‌ ‌just‌ ‌44,000‌ ‌votes.‌‌ ‌  

‌ 
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In‌ ‌mid-October,‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌denied‌ ‌Republicans’‌ ‌emergency‌ ‌request‌ ‌for‌ ‌a‌ ‌stay,‌‌                         
effectively‌‌‌permitting‌‌Pennsylvania‌‌officials‌‌to‌‌count‌‌ballots‌‌received‌‌up‌‌to‌‌three‌‌days‌‌after‌‌the‌‌                           
election.‌ ‌At‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court,‌ ‌there‌ ‌must‌‌be‌‌five‌‌votes‌‌to‌‌issue‌‌a‌‌stay,‌‌but‌‌there‌‌was‌‌a‌‌                                     
vacancy‌ ‌on‌ ‌the‌ ‌court‌ ‌due‌ ‌to‌‌Justice‌‌Ruth‌‌Bader‌‌Ginsberg’s‌‌death,‌‌and‌‌the‌‌Court‌‌was‌‌‌tied‌,‌‌4-4,‌‌                                 
with‌‌Chief‌‌Justice‌‌Roberts‌‌siding‌‌with‌‌the‌‌court’s‌‌more‌‌liberal‌‌justices.‌‌Neither‌‌side‌‌of‌‌the‌‌court‌‌                               
explained‌‌its‌‌position.‌‌Following‌‌the‌‌Supreme‌‌Court’s‌‌denial‌‌of‌‌a‌‌stay,‌‌Pennsylvania‌‌Republicans‌‌                         
applied‌‌to‌‌the‌‌U.S.‌‌Supreme‌‌Court‌‌for‌‌expedited‌‌consideration‌‌of‌‌the‌‌merits‌‌of‌‌their‌‌challenge,‌‌                             
which‌‌the‌‌court‌‌unanimously‌‌‌declined‌‌on‌‌October‌‌28.‌‌However,‌‌in‌‌the‌‌only‌‌opinion‌‌published,‌‌                           
Justices‌ ‌Samuel‌ ‌Alito,‌ ‌Clarence‌ ‌Thomas,‌ ‌and‌ ‌Neil‌ ‌Gorsuch‌ ‌stated‌ ‌that‌ ‌“there‌ ‌is‌ ‌a‌ ‌strong‌‌                           
likelihood‌ ‌that‌ ‌the‌ ‌State‌ ‌Supreme‌ ‌Court‌ ‌decision‌ ‌violates‌ ‌the‌ ‌Federal‌ ‌Constitution”‌ ‌and‌ ‌that‌‌                         
“[t]he‌ ‌provisions‌ ‌of‌ ‌the‌ ‌Federal‌ ‌Constitution‌ ‌conferring‌ ‌on‌ ‌state‌‌legislatures,‌‌not‌‌state‌‌courts,‌‌                         
the‌ ‌authority‌ ‌to‌ ‌make‌ ‌rules‌ ‌governing‌‌federal‌‌elections‌‌would‌‌be‌‌meaningless‌‌if‌‌a‌‌state‌‌court‌‌                             
could‌‌override‌‌the‌‌rules‌‌adopted‌‌by‌‌the‌‌legislature‌‌simply‌‌by‌‌claiming‌‌that‌‌a‌‌state‌‌constitutional‌‌                             
provision‌ ‌gave‌ ‌the‌ ‌courts‌ ‌the‌‌authority‌‌to‌‌make‌‌whatever‌‌rules‌‌it‌‌thought‌‌appropriate‌‌for‌‌the‌‌                             
conduct‌‌of‌‌a‌‌fair‌‌election.”‌‌They‌‌said‌‌“[i]t‌‌would‌‌be‌‌highly‌‌desirable‌‌to‌‌issue‌‌a‌‌ruling‌‌.‌‌.‌‌.‌‌before‌‌                                       
the‌ ‌election,”‌ ‌but‌ ‌they‌ ‌reluctantly‌ ‌concluded‌‌that‌‌“there‌‌is‌‌simply‌‌not‌‌enough‌‌time‌‌at‌‌this‌‌late‌‌                               
date‌ ‌to‌ ‌decide‌ ‌the‌ ‌question‌ ‌before‌ ‌the‌ ‌election.”‌ ‌Justice‌ ‌Alito,‌‌writing‌‌for‌‌himself‌‌and‌‌Justices‌‌                             
Thomas‌‌and‌‌Gorsuch,‌‌noted‌‌that‌‌the‌‌petition‌‌for‌‌certiorari‌‌was‌‌still‌‌pending‌‌and‌‌that‌‌the‌‌court‌‌                               
could‌‌potentially‌‌rule‌‌on‌‌the‌‌case‌‌after‌‌the‌‌election.‌‌He‌‌also‌‌invited‌‌petitioners‌‌to‌‌seek‌‌an‌‌order‌‌                                 
from‌ ‌the‌ ‌Supreme‌ ‌Court‌‌that‌‌Pennsylvania‌‌election‌‌officials‌‌segregate‌‌ballots‌‌that‌‌arrive‌‌after‌‌                         
Election‌ ‌Day.‌ ‌Newly‌ ‌confirmed‌ ‌Justice‌ ‌Amy‌ ‌Coney‌ ‌Barrett‌ ‌did‌ ‌not‌ ‌‌participate‌ ‌in‌ ‌the‌ ‌decision,‌‌                           
according‌ ‌to‌ ‌the‌ ‌court’s‌ ‌press‌ ‌office,‌ ‌“because‌ ‌of‌ ‌the‌ ‌need‌ ‌for‌ ‌a‌ ‌prompt‌ ‌resolution”‌ ‌of‌ ‌the‌‌                               
question‌ ‌“and‌ ‌because‌ ‌she‌ ‌has‌ ‌not‌ ‌had‌ ‌time‌ ‌to‌ ‌fully‌ ‌review‌ ‌the‌ ‌parties’‌ ‌filings.”‌ ‌ 

‌ 
On‌ ‌November‌ ‌6,‌ ‌three‌ ‌days‌ ‌after‌ ‌Election‌ ‌Day,‌ ‌Pennsylvania‌ ‌Republicans‌ ‌accepted‌ ‌the‌‌                       
invitation‌ ‌of‌ ‌Justices‌ ‌Alito,‌ ‌Gorsuch‌ ‌and‌ ‌Thomas,‌ ‌and‌ ‌‌filed‌ ‌an‌ ‌emergency‌ ‌application‌ ‌for‌ ‌an‌‌                           
injunction.‌ ‌They‌ ‌asked‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌to‌ ‌require‌ ‌state‌ ‌election‌ ‌officials‌ ‌“to‌ ‌log,‌ ‌to‌‌                             
segregate,‌‌and‌‌otherwise‌‌not‌‌to‌‌take‌‌any‌‌action‌‌related‌‌to‌‌any‌‌ballots”‌‌that‌‌arrived‌‌after‌‌8‌‌p.m.‌‌                                 
on‌‌Election‌‌Day‌‌and‌‌within‌‌the‌‌three-day‌‌extension‌‌window.‌‌The‌‌state‌‌of‌‌Pennsylvania‌‌opposed‌‌                           
the‌ ‌Republicans’‌ ‌emergency‌ ‌application,‌ ‌arguing‌ ‌it‌ ‌sought‌ ‌an‌ ‌“injunction‌ ‌ordering‌‌                   
Pennsylvania’s‌ ‌counties‌ ‌to‌ ‌do‌ ‌that‌‌which‌‌the‌‌Commonwealth‌‌has‌‌already‌‌directed‌‌counties‌‌to‌‌                         
do‌‌and‌‌which‌‌the‌‌counties‌‌are‌‌already‌‌doing.”‌‌Justice‌‌Alito,‌‌the‌‌supervising‌‌justice‌‌for‌‌the‌‌Third‌‌                               
Circuit,‌ ‌which‌ ‌includes‌ ‌Pennsylvania,‌ ‌granted‌ ‌Republicans’‌ ‌request‌ ‌in‌ ‌part,‌ ‌issuing‌ ‌an‌ ‌‌order‌‌                       
directing‌ ‌Pennsylvania‌ ‌officials‌ ‌to‌ ‌segregate‌ ‌ballots‌ ‌arriving‌ ‌after‌ ‌8‌ ‌p.m.‌ ‌on‌ ‌Election‌‌Day.‌‌The‌‌                           
Court‌‌did‌‌not,‌‌however,‌‌direct‌‌election‌‌officials‌‌to‌‌stop‌‌counting‌‌the‌‌ballots.‌‌On‌‌February‌‌22,‌‌the‌‌                               
Supreme‌ ‌Court‌ ‌‌denied‌ ‌certiorari‌,‌ ‌with‌ ‌Justices‌ ‌Thomas‌ ‌and‌ ‌Alito‌ ‌dissenting.‌‌ ‌  

‌ 
In‌ ‌a‌ ‌different‌ ‌decision,‌‌from‌‌North‌‌Carolina,‌‌the‌‌U.S.‌‌Supreme‌‌Court‌‌also‌‌‌declined‌‌to‌‌block‌‌an‌‌                               
extension‌ ‌of‌ ‌the‌ ‌state’s‌ ‌absentee‌ ‌ballot‌ ‌receipt‌ ‌deadline‌ ‌in‌ ‌late‌ ‌October.‌ ‌In‌ ‌September,‌ ‌the‌‌                           
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North‌‌Carolina‌‌State‌‌Board‌‌of‌‌Elections‌‌‌extended‌‌the‌‌state’s‌‌ballot‌‌receipt‌‌deadline‌‌by‌‌six‌‌days‌‌                             
to‌‌allow‌‌ballots‌‌postmarked‌‌by‌‌Election‌‌Day‌‌and‌‌received‌‌through‌‌November‌‌12‌‌to‌‌be‌‌counted‌‌                             
(the‌ ‌prior‌ ‌deadline‌‌for‌‌receipt‌‌had‌‌been‌‌November‌‌6).‌‌The‌‌extension‌‌was‌‌made‌‌pursuant‌‌to‌‌a‌‌                               
consent‌ ‌decree‌ ‌in‌ ‌a‌ ‌state‌ ‌court‌ ‌that‌ ‌was‌ ‌subsequently‌ ‌‌upheld‌ ‌by‌ ‌a‌ ‌federal‌ ‌district‌ ‌court.‌‌                             
Republicans‌‌appealed‌‌the‌‌district‌‌court‌‌decision‌‌to‌‌the‌‌Fourth‌‌Circuit‌‌U.S.‌‌Court‌‌of‌‌Appeals,‌‌but‌                             
the‌ ‌appeals‌ ‌court,‌ ‌sitting‌ ‌en‌ ‌banc,‌‌‌denied‌‌an‌‌emergency‌‌stay‌‌of‌‌the‌‌district‌‌court’s‌‌order‌‌by‌‌a‌‌                                 
vote‌‌of‌‌12-3.‌‌Republicans‌‌appealed‌‌the‌‌Fourth‌‌Circuit’s‌‌decision,‌‌and‌‌the‌‌U.S.‌‌Supreme‌‌Court,‌‌in‌‌                             
a‌ ‌4-3‌ ‌decision,‌ ‌‌allowed‌ ‌North‌ ‌Carolina’s‌ ‌absentee‌ ‌ballot‌ ‌receipt‌ ‌deadline‌ ‌extension‌ ‌to‌ ‌stand.‌‌                         
Once‌‌again,‌‌Justices‌‌Thomas,‌‌Alito,‌‌and‌‌Gorsuch‌‌dissented,‌‌saying‌‌that‌‌they‌‌would‌‌have‌‌blocked‌‌                           
the‌ ‌extension‌ ‌agreed‌ ‌to‌‌by‌‌the‌‌North‌‌Carolina‌‌State‌‌Board‌‌of‌‌Elections‌‌in‌‌the‌‌consent‌‌decree.‌‌                               
They‌ ‌said‌ ‌“a‌ ‌state‌ ‌court‌ ‌and‌ ‌the‌ ‌Board‌ ‌[of‌ ‌Elections]‌ ‌worked‌ ‌together‌ ‌to‌ ‌override‌ ‌a‌‌carefully‌‌                               
tailored‌ ‌legislative‌ ‌response”‌ ‌to‌ ‌COVID-19‌ ‌in‌ ‌violation‌ ‌of‌ ‌the‌ ‌Elections‌ ‌Clause‌ ‌of‌ ‌the‌ ‌U.S.‌‌                           
Constitution.‌‌The‌‌dissenting‌‌justices‌‌pointed‌‌to‌‌the‌‌court’s‌‌decision‌‌from‌‌just‌‌a‌‌few‌‌days‌‌earlier‌‌                             
in‌‌‌Bostelmann‌,‌‌the‌‌Wisconsin‌‌case,‌‌as‌‌the‌‌guiding‌‌principle.‌‌Justice‌‌Barrett‌‌did‌‌not‌‌participate‌‌in‌‌                             
the‌ ‌decision.‌ ‌ 

‌ 
Plaintiffs‌ ‌also‌ ‌brought‌ ‌state‌ ‌law‌ ‌claims‌ ‌mirroring‌ ‌federal‌ ‌undue‌ ‌burden‌ ‌claims,‌ ‌with‌ ‌mixed‌‌                         
results.‌ ‌For‌ ‌instance,‌ ‌plaintiffs‌ ‌in‌ ‌‌Alliance‌ ‌for‌ ‌Retired‌ ‌Americans‌ ‌v.‌ ‌Dunlap‌ ‌challenged‌ ‌Maine’s‌‌                         
ballot‌‌receipt‌‌deadline‌‌as‌‌an‌‌undue‌‌burden‌‌under‌‌both‌‌the‌‌federal‌‌and‌‌state‌‌constitutions.‌‌The‌‌                             
court‌ ‌denied‌ ‌plaintiffs’‌ ‌motion‌ ‌for‌ ‌a‌ ‌preliminary‌ ‌injunction,‌ ‌‌stating‌ ‌that,‌ ‌“even‌ ‌in‌ ‌2020,‌ ‌[the‌‌                           
Election‌ ‌Day‌ ‌ballot‌ ‌receipt‌‌deadline]‌‌imposes‌‌only‌‌a‌‌modest‌‌burden‌‌on‌‌the‌‌right‌‌to‌‌vote.”‌‌The‌‌                               
Maine‌ ‌Supreme‌ ‌Judicial‌ ‌Court‌ ‌‌affirmed‌‌ ‌the‌ ‌superior‌ ‌court’s‌ ‌denial‌ ‌of‌ ‌injunctive‌ ‌relief.‌ ‌ 

‌ 
Michigan‌‌state‌‌courts‌‌were‌‌initially‌‌split‌‌on‌‌how‌‌the‌‌Michigan‌‌state‌‌constitution‌‌applied‌‌to‌‌this‌‌                             
issue‌ ‌but‌ ‌ultimately‌ ‌found‌ ‌no‌ ‌state‌ ‌constitutional‌ ‌grounds‌ ‌to‌ ‌alter‌ ‌the‌ ‌Election‌ ‌Day‌ ‌ballot‌‌                           
receipt‌‌deadline.‌‌In‌‌‌League‌‌of‌‌Women‌‌Voters‌‌of‌‌Michigan‌‌v.‌‌Benson‌,‌‌the‌‌Michigan‌‌Court‌‌of‌‌Appeals‌‌                               
rejected‌‌a‌‌claim‌‌that‌‌the‌‌Michigan‌‌Constitution‌‌required‌‌a‌‌“postmarked‌‌by‌‌Election‌‌Day”‌‌rather‌‌                           
than‌‌“received‌‌by‌‌Election‌‌Day”‌‌ballot‌‌deadline‌‌for‌‌the‌‌primary‌‌election.‌‌The‌‌Michigan‌‌Supreme‌‌                           
Court‌‌‌denied‌‌plaintiffs‌‌leave‌‌to‌‌appeal,‌‌on‌‌July‌‌31.‌‌Six‌‌weeks‌‌later,‌‌however,‌‌in‌‌‌Michigan‌‌Alliance‌‌                               
for‌ ‌Retired‌ ‌Americans‌ ‌v.‌ ‌Benson‌,‌ ‌a‌ ‌different‌ ‌Michigan‌ ‌state‌ ‌court‌ ‌‌enjoined‌ ‌enforcement‌ ‌of‌‌                         
Michigan’s‌ ‌Election‌ ‌Day‌ ‌ballot‌ ‌receipt‌ ‌deadline,‌ ‌holding‌ ‌that,‌ ‌“as‌ ‌applied‌ ‌to‌ ‌plaintiffs‌ ‌.‌ ‌.‌ ‌.‌ ‌the‌‌                               
ballot‌ ‌receipt‌ ‌deadline‌ ‌violates‌‌plaintiffs’‌‌constitutional‌‌rights”‌‌under‌‌Article‌‌II,‌‌Section‌‌4‌‌of‌‌the‌‌                           
Michigan‌‌Constitution.‌‌It‌‌ruled‌‌that‌‌an‌‌“absent‌‌voter‌‌ballot‌‌that‌‌is‌‌postmarked‌‌by‌‌no‌‌later‌‌than‌‌                               
November‌ ‌2,‌ ‌2020,‌ ‌and‌ ‌received‌ ‌within‌ ‌14‌ ‌days‌ ‌after‌ ‌the‌ ‌election,‌ ‌is‌ ‌eligible‌ ‌to‌ ‌be‌ ‌counted.”‌‌                               
However,‌ ‌in‌ ‌mid-October,‌ ‌a‌ ‌state‌ ‌appellate‌ ‌court‌‌‌reversed‌‌that‌‌ruling,‌‌citing‌‌‌League‌‌of‌‌Women‌‌                           
Voters‌‌of‌‌Michigan‌‌v.‌‌Benson‌‌for‌‌the‌‌proposition‌‌that‌‌the‌‌Election‌‌Day‌‌receipt‌‌deadline‌‌complied‌‌                             
with‌ ‌the‌ ‌state’s‌ ‌constitution.‌‌  

‌ 
‌ 
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Ballot‌ ‌Secrecy‌ ‌Sleeve‌ ‌Requirements‌ ‌ 
‌ 

Another‌‌salient‌‌category‌‌of‌‌vote-by-mail‌‌litigation‌‌concerned‌‌ballot‌‌“secrecy‌‌sleeve”‌‌rules—rules‌‌                     
that‌ ‌require‌ ‌absentee‌ ‌voters‌ ‌to‌ ‌place‌ ‌their‌ ‌completed‌ ‌ballots‌ ‌into‌ ‌an‌ ‌inner‌ ‌envelope‌ ‌(often‌‌                           
called‌ ‌a‌ ‌“secrecy‌ ‌sleeve”)‌ ‌and‌ ‌then‌ ‌enclose‌ ‌that‌ ‌inner‌ ‌envelope‌ ‌into‌ ‌the‌ ‌outer,‌ ‌or‌ ‌return,‌‌                             
envelope.‌‌‌The‌‌purpose‌‌of‌‌secrecy‌‌sleeves‌‌is‌‌to‌‌separate‌‌the‌‌voter’s‌‌identifying‌‌information‌‌‌from‌‌                           
the‌‌‌ballot‌‌itself,‌‌in‌‌order‌‌to‌‌protect‌‌the‌‌voter’s‌‌privacy.‌‌(Some‌‌states‌‌have‌‌voters‌‌fill‌‌out‌‌personal‌‌                                 
identifying‌‌information‌‌directly‌‌onto‌‌the‌‌outer‌‌return‌‌envelope,‌‌but‌‌other‌‌states‌‌do‌‌not,‌‌so‌‌as‌‌to‌‌                               
avoid‌ ‌exposing‌ ‌voter‌ ‌information‌ ‌to‌ ‌mail‌ ‌and‌ ‌election‌ ‌workers‌ ‌in‌ ‌the‌ ‌delivery‌ ‌and‌ ‌sorting‌‌                           
processes.)‌ ‌‌At‌ ‌least‌ ‌16‌ ‌‌states‌ ‌have‌‌laws‌‌requiring‌‌election‌‌officials‌‌to‌‌provide‌‌absentee‌‌voters‌‌                           
with‌ ‌secrecy‌ ‌sleeves‌ ‌but,‌ ‌in‌ ‌many‌ ‌of‌ ‌those‌ ‌states,‌ ‌use‌ ‌of‌ ‌the‌ ‌secrecy‌ ‌sleeve‌ ‌is‌ ‌optional‌ ‌and‌‌                                 
failure‌ ‌to‌ ‌use‌ ‌it‌ ‌is‌ ‌not‌ ‌grounds‌ ‌to‌ ‌reject‌ ‌the‌ ‌ballot.‌ ‌For‌ ‌a‌ ‌detailed‌ ‌analysis‌ ‌of‌ ‌individual‌ ‌state‌‌                                   
rules‌ ‌regarding‌ ‌secrecy‌ ‌sleeves,‌ ‌see‌‌the‌‌Stanford-MIT‌‌Healthy‌‌Elections‌‌Project‌‌report‌‌‌Secrecy‌‌                       
Sleeves‌ ‌and‌ ‌the‌ ‌Naked‌ ‌Ballot‌.‌ ‌ 

‌ 
In‌ ‌a‌ ‌high‌ ‌profile‌ ‌case‌ ‌in‌ ‌Pennsylvania,‌ ‌‌Pennsylvania‌ ‌Democratic‌ ‌Party‌ ‌v.‌ ‌Boockvar,‌ ‌‌plaintiffs‌‌                         
argued‌‌that‌‌a‌‌voter’s‌‌failure‌‌to‌‌use‌‌the‌‌secrecy‌‌sleeve‌‌(meaning‌‌the‌‌voter‌‌placed‌‌the‌‌completed‌‌                               
ballot‌ ‌directly‌ ‌into‌ ‌the‌ ‌outer‌ ‌return‌ ‌envelope)‌ ‌should‌ ‌not,‌ ‌by‌ ‌itself,‌ ‌result‌ ‌in‌ ‌rejection‌ ‌of‌ ‌the‌‌                               
ballot.‌‌In‌‌fact,‌‌most‌‌Pennsylvania‌‌counties‌‌‌accepted‌‌so-called‌‌“naked‌‌ballots”‌‌during‌‌the‌‌state’s‌‌                         
June‌‌2020‌‌primary.‌‌Plaintiffs‌‌‌argued‌‌that‌‌the‌‌language‌‌of‌‌Pennsylvania’s‌‌secrecy‌‌sleeve‌‌statute‌‌                         
did‌‌not‌‌require‌‌rejection‌‌of‌‌“naked‌‌ballots.”‌‌On‌‌September‌‌17,‌‌2020,‌‌the‌‌Pennsylvania‌‌Supreme‌‌                           
Court‌ ‌‌held‌ ‌that‌ ‌election‌ ‌officials‌ ‌must‌ ‌reject‌ ‌naked‌ ‌ballots‌ ‌in‌ ‌the‌‌November‌‌general‌‌election.‌‌                           
The‌ ‌court‌ ‌‌determined‌ ‌that‌ ‌the‌ ‌language‌ ‌of‌ ‌the‌ ‌statute‌ ‌is‌ ‌“neither‌ ‌ambiguous‌ ‌nor‌‌                         
unreasonable.”‌‌It‌‌reached‌‌what‌‌it‌‌called‌‌“the‌‌inescapable‌‌conclusion‌‌that‌‌a‌‌mail-in‌‌ballot‌‌that‌‌is‌‌                             
not‌ ‌enclosed‌ ‌in‌ ‌the‌ ‌statutorily-mandated‌ ‌secrecy‌ ‌envelope‌ ‌must‌ ‌be‌ ‌disqualified.”‌‌ ‌  

‌ 
After‌ ‌the‌ ‌ruling,‌ ‌Philadelphia’s‌ ‌City‌ ‌Commissioner‌ ‌Lisa‌ ‌M.‌ ‌Deeley‌ ‌‌predicted‌ ‌that‌‌over‌‌100,000‌‌                         
ballots‌ ‌across‌ ‌the‌ ‌state‌ ‌could‌ ‌be‌ ‌rejected‌ ‌for‌ ‌missing‌ ‌secrecy‌ ‌sleeves.‌ ‌The‌ ‌Pennsylvania‌‌                         
Supreme‌ ‌Court’s‌ ‌decision‌ ‌“‌sparked‌ ‌a‌ ‌flurry‌ ‌of‌ ‌voter‌ ‌education‌ ‌efforts‌ ‌from‌ ‌nonprofit‌‌                       
organizations‌ ‌and‌ ‌political‌ ‌campaigns‌ ‌to‌ ‌highlight‌ ‌the‌ ‌now-required‌‌secrecy‌‌envelope.”‌‌In‌‌the‌‌                       
end,‌‌only‌‌7,411‌‌absentee‌‌ballots‌‌were‌‌rejected‌‌in‌‌Pennsylvania‌‌for‌‌any‌‌reason,‌‌including‌‌lack‌‌of‌‌                             
a‌‌secrecy‌‌sleeve,‌‌during‌‌the‌‌2020‌‌general‌‌election.‌‌The‌‌low‌‌number‌‌of‌‌voters‌‌forgetting‌‌to‌‌use‌‌                               
the‌ ‌secrecy‌ ‌sleeve‌ ‌was‌ ‌likely‌ ‌due‌ ‌at‌ ‌least‌ ‌in‌ ‌part‌ ‌to‌ ‌the‌ ‌publicity‌ ‌around‌ ‌the‌ ‌secrecy‌ ‌sleeve‌‌                                 
lawsuit‌ ‌and‌ ‌the‌ ‌educational‌ ‌efforts‌ ‌to‌ ‌help‌ ‌voters‌ ‌understand‌ ‌the‌ ‌requirement.‌ ‌ 

‌ 
‌ 
‌ 
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https://files7.philadelphiavotes.com/announcements/9-21-2020_Deeley_Letter_on_Secrecy_Envelope.pdf
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Cost‌ ‌of‌ ‌Postage‌ ‌for‌ ‌Mailing‌ ‌Ballots‌‌ ‌  
‌ 

Another‌ ‌set‌ ‌of‌ ‌legal‌ ‌challenges‌ ‌in‌ ‌2020‌ ‌targeted‌ ‌states’‌ ‌failure‌ ‌to‌ ‌cover‌ ‌the‌ ‌costs‌ ‌of‌ ‌mailing‌‌                               
completed‌ ‌mail-in‌ ‌ballots.‌ ‌About‌ ‌17‌ ‌‌states‌ ‌provided‌ ‌mail‌ ‌voters‌ ‌with‌ ‌postage-prepaid‌ ‌ballot‌‌                       
return‌ ‌envelopes—including‌ ‌Hawaii,‌ ‌Oregon,‌ ‌and‌ ‌Washington,‌ ‌which‌ regularly‌ ‌conduct‌ ‌all‌‌                   
elections‌ ‌by‌ ‌mail.‌ ‌But‌ ‌most‌ ‌states‌ ‌do‌ ‌not.‌ ‌In‌ ‌these‌ ‌states,‌ ‌voters‌ ‌were‌ ‌required‌ ‌to‌ ‌pay‌ ‌for‌‌                                 
postage‌ ‌to‌ ‌return‌ ‌their‌ ‌completed‌ ‌ballots‌ ‌by‌ ‌mail.‌ ‌ 

‌ 
Plaintiffs‌ ‌brought‌ ‌suit‌ ‌in‌ ‌several‌ ‌states,‌ ‌including‌ ‌‌Georgia‌,‌ ‌‌Florida‌,‌ ‌‌Oklahoma‌,‌ ‌‌Maine‌,‌ ‌‌South‌‌                       
Carolina‌,‌‌‌North‌‌Carolina‌,‌‌‌Texas‌,‌‌and‌‌‌Pennsylvania‌.‌‌The‌‌lawsuits‌‌typically‌‌alleged‌‌one‌‌or‌‌both‌‌of‌‌                           
two‌ ‌constitutional‌‌violations.‌‌First,‌‌plaintiffs‌‌argued‌‌that‌‌requiring‌‌voters‌‌to‌‌pay‌‌for‌‌postage‌‌to‌‌                           
cast‌ ‌their‌‌votes‌‌or‌‌to‌‌apply‌‌for‌‌ballots‌‌constituted‌‌a‌‌poll‌‌tax‌‌in‌‌violation‌‌of‌‌the‌‌Fourteenth‌‌and‌‌                                   
Twenty-fourth‌ ‌Amendments.‌ ‌Since‌ ‌1966,‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌has‌ ‌‌held‌‌poll‌‌taxes‌‌violated‌‌                         
the‌ ‌equal‌ ‌protection‌ ‌clause‌ ‌of‌ ‌the‌ ‌Fourteenth‌ ‌Amendment.‌ ‌The‌ ‌Twenty-fourth‌ ‌Amendment‌‌                     
provides‌ ‌that‌ ‌the‌ ‌right‌ ‌to‌ ‌participate‌ ‌in‌ ‌an‌ ‌election‌ ‌for‌ ‌federal‌ ‌office‌ ‌“shall‌ ‌not‌ ‌be‌ ‌denied‌ ‌or‌‌                                 
abridged‌‌by‌‌the‌‌United‌‌States‌‌or‌‌any‌‌State‌‌by‌‌reason‌‌of‌‌failure‌‌to‌‌pay‌‌any‌‌poll‌‌tax‌‌or‌‌other‌‌tax.”‌‌                                       
Second,‌ ‌plaintiffs‌ ‌asserted‌ ‌that‌ ‌forcing‌ ‌voters‌ ‌to‌ ‌pay‌ ‌for‌ ‌stamps‌ ‌is‌ ‌an‌ ‌impermissible‌ ‌burden‌‌                           
under‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌balancing‌ ‌test.‌ ‌Plaintiffs‌ ‌were‌ ‌universally‌ ‌unsuccessful‌ ‌in‌ ‌their‌‌                     
claims‌‌challenging‌‌the‌‌ballot‌‌postage‌‌requirement.‌‌Courts‌‌largely‌‌denied‌‌plaintiffs’‌‌motions‌‌for‌‌                       
preliminary‌ ‌injunctions‌ ‌on‌ ‌both‌ ‌their‌ ‌poll‌ ‌tax‌ ‌and‌ ‌‌Anderson-Burdick‌ ‌‌ballot‌ ‌postage‌ ‌claims,‌‌                       
generally‌ ‌finding‌ ‌that‌ ‌paying‌ ‌for‌ ‌postage‌ ‌is‌ ‌not‌ ‌a‌ ‌poll‌ ‌tax‌ ‌and‌ ‌that‌ ‌burdens‌‌on‌‌voters‌‌do‌‌not‌‌                                   
outweigh‌ ‌the‌ ‌state’s‌ ‌interest‌ ‌in‌ ‌requiring‌ ‌voters‌ ‌to‌ ‌incur‌ ‌the‌ ‌cost.‌ ‌ 

‌ 
The‌ ‌case‌ ‌of‌ ‌‌Black‌ ‌Voters‌ ‌Matter‌ ‌Fund‌ ‌v.‌ ‌Raffensperger‌ ‌provides‌ ‌an‌ ‌illustrative‌ ‌example‌ ‌of‌ ‌the‌‌                             
postage-as-poll-tax‌‌argument.‌‌Georgia‌‌law‌‌‌allows‌‌voters‌‌to‌‌vote‌‌absentee‌‌for‌‌any‌‌reason‌‌after‌‌                         
applying‌ ‌for‌ ‌an‌ ‌absentee‌ ‌ballot.‌ ‌Plaintiffs‌ ‌sued‌ ‌Georgia’s‌ ‌secretary‌ ‌of‌ ‌state,‌ ‌challenging‌ ‌the‌‌                         
requirement‌‌that‌‌voters‌‌pay‌‌postage‌‌for‌‌both‌‌the‌‌application‌‌for‌‌absentee‌‌ballots‌‌and‌‌to‌‌return‌‌                             
the‌‌completed‌‌absentee‌‌ballot.‌‌Plaintiffs‌‌‌contended‌‌the‌‌cost‌‌of‌‌stamps‌‌is‌‌tantamount‌‌to‌‌a‌‌poll‌‌                             
tax,‌ ‌even‌ ‌though‌ ‌there‌ ‌are‌ ‌no‌ ‌“statutes‌ ‌or‌ ‌regulations‌ ‌that‌ ‌require‌ ‌government‌ ‌officials‌ ‌to‌‌                           
charge‌‌voters‌‌postage‌‌on‌‌absentee‌‌ballot‌‌applications.”‌‌They‌‌argued‌‌that‌‌the‌‌pandemic‌‌made‌‌it‌‌                           
unrealistic‌‌for‌‌many‌‌voters‌‌to‌‌cast‌‌ballots‌‌in-person,‌‌so‌‌the‌‌requirement‌‌essentially‌‌forced‌‌such‌‌                           
voters‌ ‌to‌ ‌pay‌ ‌in‌‌order‌‌to‌‌participate‌‌in‌‌democracy.‌‌The‌‌suit‌‌sought‌‌a‌‌preliminary‌‌injunction‌‌to‌‌                               
require‌ ‌election‌ ‌officials‌ ‌to‌ ‌provide‌ ‌prepaid‌ ‌returnable‌ ‌envelopes‌ ‌for‌ ‌absentee‌ ‌ballots‌ ‌and‌‌                       
absentee‌ ‌ballot‌ ‌applications,‌ ‌arguing‌‌that‌‌election‌‌officials‌‌know‌‌how‌‌to‌‌do‌‌this‌‌because‌‌state‌‌                           
law‌ ‌already‌ ‌requires‌ ‌them‌ ‌to‌ ‌provide‌ ‌prepaid‌ ‌postage‌ ‌on‌ ‌return‌ ‌envelopes‌ ‌for‌ ‌other‌ ‌purposes.‌‌ ‌  

‌ 
A‌ ‌federal‌ ‌district‌ ‌court‌ ‌‌dismissed‌ ‌plaintiffs’‌ ‌poll‌ ‌tax‌ ‌claim‌ ‌in‌ ‌early‌ ‌August.‌ ‌Although‌ ‌the‌‌court‌‌                             
recognized‌ ‌that‌‌in-person‌‌voting‌‌is‌‌“potentially‌‌a‌‌difficult”‌‌option‌‌for‌‌many‌‌voters,‌‌“particularly‌‌                         
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during‌ ‌a‌ ‌pandemic,”‌ ‌the‌ ‌court‌ ‌‌held‌ ‌that,‌ ‌because‌ ‌in-person‌ ‌voting‌ ‌“theoretically‌ ‌remains‌ ‌an‌‌                         
option,”‌‌“stamps‌‌are‌‌not‌‌poll‌‌taxes‌‌under‌‌the‌‌Twenty-fourth‌‌Amendment‌‌prism.”‌‌In‌‌September,‌‌                         
plaintiffs‌‌‌appealed‌‌the‌‌district‌‌court’s‌‌poll‌‌tax‌‌ruling‌‌to‌‌the‌‌Eleventh‌‌Circuit.‌‌As‌‌of‌‌the‌‌time‌‌of‌‌this‌‌                                   
report,‌ ‌there‌ ‌has‌ ‌been‌ ‌no‌ ‌movement‌ ‌in‌ ‌response‌ ‌to‌ ‌plaintiffs’‌ ‌appeal.‌ ‌ 

‌ 
Other‌ ‌plaintiffs‌ ‌challenging‌‌postage‌‌requirements‌‌as‌‌poll‌‌taxes‌‌met‌‌a‌‌similar‌‌fate.‌‌In‌‌‌Nielsen‌‌v.‌‌                             
DeSantis‌,‌ ‌a‌ ‌U.S.‌ ‌district‌ ‌court‌ ‌summarily‌ ‌‌dismissed‌ ‌plaintiffs’‌ ‌claim‌ ‌that‌ ‌a‌ ‌Florida‌ ‌‌statute‌‌                         
requiring‌ ‌voters‌ ‌to‌ ‌pay‌ ‌postage‌ ‌for‌ ‌mail‌ ‌ballots‌ ‌constituted‌ ‌a‌ ‌poll‌ ‌tax.‌ ‌The‌ ‌court‌ ‌said‌ ‌that‌‌                               
“[r]equiring‌ ‌a‌ ‌voter‌ ‌to‌ ‌pay‌ ‌for‌ ‌postage‌ ‌to‌ ‌mail‌ ‌a‌‌registration‌‌form‌‌or‌‌ballot‌‌to‌‌a‌‌Supervisor‌‌of‌‌                                   
Elections‌ ‌is‌ ‌not‌ ‌unconstitutional‌ ‌or‌ ‌otherwise‌ ‌unlawful.”‌ ‌In‌ ‌‌Alliance‌ ‌for‌ ‌Retired‌ ‌Americans‌ ‌v.‌‌                         
Dunlap‌,‌ ‌a‌ ‌Maine‌ ‌state‌ ‌court‌ ‌‌denied‌ ‌plaintiffs’‌ ‌motion‌ ‌for‌ ‌a‌ ‌preliminary‌ ‌injunction‌ ‌in‌ ‌late‌‌                           
September,‌‌similarly‌‌concluding‌‌that‌‌requiring‌‌postage‌‌on‌‌a‌‌mail-in‌‌ballot‌‌is‌‌not‌‌a‌‌poll‌‌tax.‌‌And‌‌                               
a‌ ‌federal‌ ‌district‌ ‌court‌ ‌in‌ ‌Oklahoma‌ ‌reached‌ ‌the‌ ‌same‌ ‌conclusion‌ ‌in‌ ‌‌DCCC‌ ‌v.‌ ‌Ziriax‌.‌ ‌ 

‌ 
In‌‌one‌‌outlier‌‌case,‌‌‌Lewis‌‌v.‌‌Hughs‌,‌‌‌the‌‌U.S.‌‌District‌‌Court‌‌for‌‌the‌‌Western‌‌District‌‌of‌‌Texas‌‌‌held‌‌                                   
that‌ ‌it‌‌was‌‌sufficient,‌‌at‌‌the‌‌motion‌‌to‌‌dismiss‌‌stage,‌‌for‌‌plaintiffs‌‌to‌‌have‌‌alleged‌‌that‌‌a‌‌Texas‌‌                                   
law‌‌requiring‌‌voters‌‌to‌‌pay‌‌for‌‌ballot‌‌postage‌‌constituted‌‌a‌‌fee‌‌voters‌‌must‌‌pay‌‌if‌‌they‌‌wished‌‌                                 
to‌ ‌avoid‌ ‌risking‌ ‌“harming‌ ‌their‌ ‌health‌ ‌to‌ ‌vote‌ ‌in‌ ‌person.”‌ ‌The‌ ‌district‌ ‌court’s‌ ‌decision‌ ‌that‌‌                             
plaintiffs’‌ ‌claims‌ ‌were‌ ‌not‌ ‌barred‌ ‌by‌ ‌the‌ ‌doctrine‌ ‌of‌ ‌sovereign‌‌immunity‌‌was‌‌‌appealed‌‌to‌‌the‌‌                             
Fifth‌‌Circuit‌‌(which‌‌summarily‌‌‌affirmed‌‌and‌‌then‌‌‌withdrew‌‌its‌‌affirmance),‌‌but‌‌the‌‌court‌‌has‌‌not‌‌                             
reached‌ ‌the‌ ‌merits‌ ‌of‌ ‌the‌ ‌poll‌ ‌tax‌ ‌claim‌ ‌as‌ ‌of‌ ‌the‌ ‌time‌ ‌of‌ ‌writing.‌‌ ‌  

‌ 
A‌ ‌lawsuit‌ ‌in‌ ‌Pennsylvania‌ ‌may‌ ‌have‌ ‌contributed‌ ‌to‌ ‌the‌ ‌state‌ ‌deciding‌ ‌to‌ ‌cover‌ ‌the‌ ‌costs‌ ‌of‌‌                               
postage‌ ‌for‌ ‌mail-in‌ ‌and‌ ‌absentee‌ ‌ballots.‌ ‌In‌ ‌‌Crossey‌ ‌v.‌ ‌Boockvar‌,‌ ‌the‌ ‌Supreme‌ ‌Court‌ ‌of‌‌                           
Pennsylvania‌‌dismissed‌‌plaintiffs’‌‌postage‌‌claims‌‌as‌‌moot‌‌after‌‌Secretary‌‌Boockvar‌‌‌announced‌‌                     
that‌‌the‌‌Pennsylvania‌‌Department‌‌of‌‌State‌‌would‌‌provide‌‌funding‌‌to‌‌county‌‌boards‌‌of‌‌election‌‌                           
for‌ ‌postage‌ ‌on‌ ‌mail-in‌ ‌and‌ ‌absentee‌ ‌ballots‌ ‌at‌ ‌no‌ ‌cost‌ ‌to‌ ‌the‌ ‌voter‌ ‌for‌ ‌the‌ ‌2020‌ ‌general‌‌                                 
election.‌‌ ‌  

‌ 
Plaintiffs‌ ‌also‌ ‌brought‌ ‌claims‌ ‌that‌ ‌postage‌ ‌requirements‌ ‌are‌ ‌an‌‌impermissible‌‌burden‌‌on‌‌the‌‌                         
right‌ ‌to‌ ‌vote,‌ ‌under‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌balancing‌ ‌test.‌ ‌Parties‌ ‌alleged‌ ‌a‌ ‌variety‌ ‌of‌‌burdens,‌‌                           
many‌‌of‌‌which‌‌they‌‌asserted‌‌were‌‌exacerbated‌‌by‌‌the‌‌pandemic.‌‌Plaintiffs‌‌in‌‌‌Black‌‌Voters‌‌Matter‌‌                             
Fund‌ ‌v.‌ ‌Raffensperger‌,‌ ‌for‌‌instance,‌‌‌alleged‌‌that‌‌a‌‌failure‌‌to‌‌provide‌‌prepaid‌‌postage‌‌burdened‌‌                           
the‌ ‌right‌ ‌to‌ ‌vote‌ ‌by‌‌requiring‌‌voters‌‌who‌‌are‌‌least‌‌able‌‌to‌‌afford‌‌stamps‌‌(such‌‌as‌‌people‌‌who‌‌                                   
lack‌‌internet‌‌access,‌‌credit‌‌cards,‌‌or‌‌a‌‌means‌‌to‌‌travel‌‌to‌‌the‌‌post‌‌office)‌‌to‌‌risk‌‌their‌‌safety‌‌by‌‌                                     
going‌ ‌to‌ ‌the‌ ‌post‌ ‌office‌ ‌during‌ ‌a‌ ‌pandemic‌ ‌to‌ ‌purchase‌ ‌postage‌ ‌for‌ ‌their‌ ‌ballot.‌ ‌Plaintiffs‌ ‌in‌‌                               
Lewis‌,‌‌‌Alliance‌‌for‌‌Retired‌‌Americans‌,‌‌and‌‌‌New‌‌Georgia‌‌Project‌‌made‌‌similar‌‌arguments,‌‌asserting‌‌                         
that‌ ‌the‌ ‌government‌ ‌interest‌ ‌in‌ ‌saving‌ ‌money‌ ‌was‌ ‌insufficient‌ ‌to‌ ‌justify‌ ‌these‌ ‌burdens.‌ ‌ 

‌ 
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As‌ ‌with‌ ‌poll‌ ‌tax‌‌claims,‌‌plaintiffs’‌‌‌Anderson-Burdick‌‌claims‌‌generally‌‌failed.‌‌In‌‌denying‌‌plaintiffs’‌‌                         
motion‌ ‌for‌ ‌a‌ ‌preliminary‌ ‌injunction‌ ‌in‌ ‌‌Black‌ ‌Voters‌ ‌Matter‌ ‌Fund‌,‌ ‌the‌ ‌federal‌ ‌district‌ ‌court‌ ‌in‌‌                             
Atlanta‌ ‌‌noted‌ ‌that‌ ‌plaintiffs‌‌failed‌‌to‌‌demonstrate‌‌“a‌‌substantial‌‌likelihood‌‌of‌‌success‌‌on‌‌their‌‌                           
argument‌ ‌that‌ ‌the‌ ‌burden‌ ‌of‌ ‌the‌ ‌postage‌ ‌requirement‌ ‌outweighs‌‌the‌‌cost‌‌to‌‌the‌‌state‌‌of‌‌the‌‌                               
requested‌ ‌relief.”‌ ‌While‌ ‌plaintiffs‌ ‌‌appealed‌ ‌the‌ ‌court’s‌ ‌poll‌ ‌tax‌ ‌ruling‌ ‌to‌ ‌the‌ ‌Eleventh‌ ‌Circuit,‌                           
they‌‌declined‌‌to‌‌appeal‌‌the‌‌court’s‌‌‌Anderson-Burdick‌‌holding.‌‌In‌‌‌DCCC‌‌v.‌‌Ziriax,‌‌‌a‌‌district‌‌court‌‌in‌‌                               
Oklahoma‌ ‌denied‌ ‌plaintiffs’‌ ‌motion‌ ‌for‌ ‌injunctive‌ ‌relief,‌ ‌‌stating‌ ‌that‌ ‌paying‌ ‌for‌ ‌postage‌ ‌is‌ ‌a‌‌                           
“light”‌ ‌burden‌ ‌on‌ ‌voters‌ ‌and‌ ‌that‌ ‌the‌ ‌“state’s‌ ‌fiscal‌ ‌interests‌ ‌are‌ ‌sufficient‌ ‌to‌ ‌justify‌ ‌its‌ ‌not‌‌                               
allocating‌ ‌funds‌ ‌to‌ ‌prepay‌ ‌for‌ ‌postage‌ ‌for‌ ‌absentee‌ ‌ballots.”‌ ‌Similarly,‌ ‌in‌ ‌‌Alliance‌ ‌for‌ ‌Retired‌‌                           
Americans‌,‌ ‌a‌ ‌superior‌ ‌court‌ ‌in‌ ‌Maine‌ ‌denied‌ ‌a‌ ‌preliminary‌ ‌injunction,‌ ‌‌finding‌ ‌that‌‌“paying‌‌for‌‌                           
postage‌ ‌to‌ ‌return‌ ‌an‌ ‌absentee‌ ‌ballot‌ ‌by‌ ‌mail‌ ‌represents,‌ ‌at‌ ‌most,‌ ‌a‌ ‌moderate‌ ‌burden‌ ‌and,‌‌                             
more‌ ‌likely,‌ ‌only‌ ‌a‌ ‌slight‌ ‌burden‌ ‌that‌ ‌is‌ ‌outweighed‌ ‌by‌ ‌the‌ ‌State’s‌ ‌interest.”‌‌ ‌  

‌ 
Finally,‌ ‌in‌ ‌addition‌‌to‌‌federal‌‌constitutional‌‌law‌‌claims,‌‌plaintiffs‌‌brought‌‌postage‌‌requirement‌‌                       
suits‌ ‌grounded‌ ‌in‌ ‌state‌ ‌constitutional‌ ‌law.‌ ‌For‌ ‌example,‌ ‌plaintiffs‌ ‌in‌ ‌‌Stringer‌ ‌v.‌ ‌North‌ ‌Carolina‌‌                           
alleged,‌ ‌among‌ ‌other‌ ‌claims,‌ ‌that‌ ‌a‌ ‌postage‌ ‌requirement‌ ‌for‌ ‌mail‌ ‌ballots‌ ‌violates‌ ‌the‌ ‌Free‌‌                           
Elections‌‌Clause‌‌of‌‌the‌‌North‌‌Carolina‌‌Constitution,‌‌which‌‌‌states‌‌that‌‌“[a]ll‌‌elections‌‌ought‌‌to‌‌be‌‌                             
free.”‌‌Plaintiffs‌‌dropped‌‌this‌‌postage‌‌claim,‌‌without‌‌any‌‌concession‌‌from‌‌the‌‌state‌‌on‌‌this‌‌issue,‌‌                             
as‌ ‌part‌ ‌of‌ ‌a‌ ‌larger‌ ‌‌settlement‌ ‌with‌‌the‌‌state‌‌involving‌‌another‌‌related‌‌case,‌‌in‌‌which‌‌plaintiffs‌‌                               
obtained‌ ‌concessions‌ ‌on‌ ‌other‌ ‌claims.‌‌ ‌  

‌ 
In‌ ‌sum,‌ ‌plaintiffs’‌ ‌claims‌ ‌that‌ ‌requiring‌ ‌voters‌ ‌to‌ ‌incur‌ ‌the‌ ‌costs‌ ‌and‌ ‌burden‌ ‌of‌ ‌supplying‌‌                             
postage‌ ‌on‌ ‌mail‌ ‌ballots‌ ‌or‌ ‌mail‌ ‌ballot‌ ‌applications‌ ‌violated‌ ‌the‌ ‌U.S.‌ ‌and‌ ‌state‌ ‌constitutions‌‌                           
failed‌ ‌on‌ ‌the‌ ‌merits.‌ ‌ 

‌ 

Failure‌ ‌to‌ ‌Provide‌ ‌Accommodations‌ ‌for‌ ‌Voters‌ ‌with‌ ‌Disabilities‌ ‌ 
‌ 

Plaintiffs‌ ‌in‌ ‌some‌‌‌states‌‌‌challenged‌‌the‌‌lack‌‌of‌‌accessibility‌‌of‌‌mail‌‌voting‌‌procedures,‌‌alleging‌‌                           
that‌ ‌absentee‌ ‌voters‌ ‌with‌ ‌disabilities‌ ‌face‌‌unnecessary‌‌obstacles.‌‌Generally,‌‌these‌‌cases‌‌were‌‌                       
brought‌ ‌by‌ ‌or‌ ‌on‌ ‌behalf‌ ‌of‌ ‌visually-‌ ‌or‌ ‌manually-impaired‌ ‌individuals‌ ‌who‌ ‌were‌ ‌unable‌ ‌to‌‌                           
transmit,‌ ‌mark,‌ ‌and/or‌ ‌return‌ ‌mail-in‌ ‌ballots‌ ‌in‌ ‌accordance‌ ‌with‌ ‌state‌ ‌procedures.‌‌ ‌  

‌ 
Voting‌ ‌by‌ ‌mail‌ ‌typically‌ ‌entails‌ ‌filling‌ ‌out‌ ‌a‌ ‌paper‌ ‌ballot‌ ‌by‌ ‌hand‌ ‌and‌ ‌placing‌ ‌the‌ ‌completed‌‌                               
ballot‌‌in‌‌the‌‌mail.‌‌While‌‌existing‌‌mail‌‌voting‌‌processes‌‌may‌‌allow‌‌individuals‌‌without‌‌disabilities‌‌                           
to‌ ‌vote‌ ‌secretly‌ ‌and‌ ‌independently,‌ ‌voters‌‌with‌‌visual‌‌or‌‌manual‌‌disabilities‌‌are‌‌likely‌‌to‌‌need‌‌                             
assistance‌ ‌to‌ ‌read‌ ‌and‌ ‌mark‌ ‌their‌ ‌paper‌ ‌absentee‌ ‌ballots,‌ ‌stripping‌ ‌them‌ ‌of‌ ‌the‌ ‌privacy‌‌                           
available‌‌to‌‌non-disabled‌‌voters.‌‌Some‌‌plaintiffs‌‌‌described‌‌their‌‌dilemma‌‌as‌‌having‌‌to‌‌make‌‌the‌‌                           
“unconscionable‌ ‌choice‌ ‌of‌ ‌either‌ ‌leaving‌ ‌their‌ ‌homes‌ ‌in‌‌order‌‌to‌‌receive‌‌in-person‌‌assistance‌‌                         
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with‌ ‌voting‌ ‌at‌ ‌the‌ ‌closest‌ ‌polling‌ ‌place—thereby‌ ‌facing‌ ‌the‌ ‌threat‌ ‌of‌ ‌severe‌ ‌illness‌ ‌or‌ ‌death‌‌                             
[during‌ ‌the‌ ‌pandemic]—or‌ ‌staying‌ ‌home‌ ‌and‌ ‌foregoing‌ ‌the‌ ‌right‌ ‌to‌ ‌vote‌ ‌privately‌ ‌and‌‌                         
independently‌ ‌(if‌ ‌third-party‌ ‌assistance‌ ‌is‌ ‌available),‌ ‌or‌ ‌the‌ ‌right‌ ‌to‌ ‌vote‌ ‌entirely‌ ‌(if‌ ‌it‌ ‌is‌ ‌not).”‌ ‌ 

‌ 
These‌ ‌cases‌ ‌were‌ ‌largely‌ ‌brought‌ ‌in‌ ‌federal‌ ‌court,‌ ‌asserting‌ ‌violations‌ ‌of‌ ‌Title‌ ‌II‌ ‌of‌ ‌the‌‌                             
Americans‌ ‌with‌ ‌Disabilities‌ ‌Act‌ ‌(ADA)‌ ‌and‌ ‌Section‌ ‌504‌ ‌of‌ ‌the‌ ‌Rehabilitation‌ ‌Act.‌ ‌‌Title‌ ‌II‌ ‌of‌‌the‌‌                               
ADA‌ ‌requires‌ ‌public‌ ‌entities‌ ‌to‌ ‌provide‌ ‌individuals‌ ‌with‌ ‌disabilities‌ ‌an‌ ‌equal‌ ‌opportunity‌ ‌to‌‌                         
access‌ ‌the‌ ‌entity’s‌ ‌services‌ ‌or‌ ‌benefits.‌ ‌Similarly,‌ ‌‌Section‌ ‌504‌‌of‌‌the‌‌Rehabilitation‌‌Act‌‌forbids‌‌                           
organizations‌ ‌that‌‌receive‌‌federal‌‌financial‌‌assistance‌‌from‌‌denying‌‌people‌‌with‌‌disabilities‌‌an‌‌                       
equal‌ ‌opportunity‌ ‌to‌ ‌enjoy‌ ‌the‌ ‌organization’s‌ ‌benefits‌ ‌or‌ ‌services.‌‌ ‌  

‌ 
In‌‌‌Rivero‌‌v.‌‌Galvin‌,‌‌a‌‌federal‌‌district‌‌court‌‌case‌‌in‌‌Massachusetts,‌‌plaintiffs‌‌brought‌‌‌claims‌‌under‌‌                             
both‌ ‌Title‌ ‌II‌ ‌of‌ ‌the‌ ‌ADA‌ ‌and‌ ‌Section‌ ‌504‌ ‌of‌ ‌the‌ ‌Rehabilitation‌ ‌Act.‌ ‌Plaintiffs‌ ‌were‌ ‌a‌ ‌group‌ ‌of‌‌                                   
people‌‌with‌‌disabilities‌‌and‌‌organizations‌‌advocating‌‌on‌‌behalf‌‌of‌‌people‌‌with‌‌disabilities.‌‌They‌‌                         
alleged‌‌that,‌‌under‌‌Massachusetts’s‌‌accessible‌‌vote-by-mail‌‌program,‌‌the‌‌process‌‌voters‌‌had‌‌to‌‌                       
follow‌‌to‌‌cast‌‌their‌‌electronic‌‌ballots‌‌was‌‌“replete‌‌with‌‌barriers‌‌to‌‌accessibility‌‌for‌‌Plaintiffs‌‌and‌‌                             
similarly‌ ‌situated‌ ‌voters‌ ‌who‌ ‌are‌ ‌blind‌ ‌or‌ ‌have‌ ‌low‌ ‌vision,‌ ‌mobility/dexterity‌ ‌disabilities,‌ ‌or‌‌                         
other‌ ‌disabilities‌ ‌that‌ ‌make‌ ‌it‌ ‌difficult‌ ‌or‌ ‌impossible‌ ‌for‌ ‌them‌ ‌to‌ ‌effectively‌ ‌access‌ ‌standard‌‌                           
printed‌ ‌text.”‌ ‌Plaintiffs‌ ‌argued‌ ‌that‌ ‌the‌ ‌state’s‌ ‌program‌ ‌violated‌ ‌Title‌ ‌II‌ ‌of‌ ‌the‌ ‌ADA‌ ‌because‌‌                             
plaintiffs‌ ‌“cannot‌ ‌vote‌ ‌privately‌ ‌and‌ ‌independently‌ ‌by‌ ‌remote‌ ‌means,‌ ‌while‌ ‌others‌ ‌can.”‌‌                       
Similarly,‌ ‌plaintiffs‌ ‌alleged‌ ‌that‌ ‌the‌ ‌program‌ ‌violated‌ ‌Section‌ ‌504‌ ‌because‌ ‌the‌ ‌state‌ ‌failed‌ ‌to‌‌                           
meet‌ ‌its‌ ‌“obligations‌ ‌to‌ ‌provide‌ ‌voters‌ ‌with‌ ‌print‌‌disabilities‌‌meaningful‌‌access‌‌to‌‌vote‌‌that‌‌is‌‌                             
equal‌ ‌to‌ ‌the‌ ‌opportunity‌ ‌provided‌ ‌to‌ ‌other‌ ‌voters.”‌ ‌ 

‌ 
Both‌ ‌Title‌ ‌II‌ ‌and‌ ‌Section‌ ‌504‌ ‌claims‌ ‌centered‌ ‌on‌ ‌the‌ ‌failure‌ ‌of‌ ‌states‌ ‌to‌ ‌offer‌ ‌reasonable‌‌                               
accommodations‌‌to‌‌voters‌‌with‌‌disabilities.‌‌Plaintiffs‌‌in‌‌disability‌‌cases‌‌sought‌‌several‌‌different‌‌                       
accommodations,‌‌including‌‌online‌‌ballot‌‌marking‌‌tools.‌‌For‌‌instance,‌‌disability‌‌rights‌‌advocates‌‌                     
in‌ ‌New‌ ‌York‌ ‌‌urged‌ ‌the‌ ‌state‌ ‌to‌ ‌implement‌ ‌ballot‌ ‌marking‌ ‌tools‌ ‌available‌ ‌in‌ ‌other‌ ‌states.‌‌                             
Similarly,‌ ‌after‌ ‌a‌ ‌Pennsylvania‌ ‌state‌ ‌court‌ ‌‌ruled‌‌that‌‌the‌‌state’s‌‌mail-in‌‌ballot‌‌process‌‌violated‌‌                           
the‌ ‌ADA‌ ‌and‌ ‌Rehabilitation‌ ‌Act,‌‌Pennsylvania‌‌implemented‌‌an‌‌online‌‌ballot‌‌marking‌‌tool.‌‌And‌‌                         
the‌‌court‌‌in‌‌‌Rivero‌‌‌ordered‌‌the‌‌state‌‌to‌‌provide‌‌voters‌‌with‌‌disabilities‌‌the‌‌option‌‌of‌‌completing‌‌                               
an‌ ‌accessible‌ ‌electronic‌ ‌ballot‌ ‌operated‌ ‌by‌ ‌VotingWorks.‌‌ ‌  

‌ 
Some‌‌plaintiffs‌‌sought‌‌a‌‌different‌‌accommodation‌‌for‌‌blind‌‌voters:‌‌an‌‌electronic‌‌ballot‌‌delivery‌‌                         
system‌ ‌that‌ ‌some‌ ‌states‌ ‌use‌‌for‌‌military‌‌and‌‌overseas‌‌citizens,‌‌to‌‌comply‌‌with‌‌the‌‌Uniformed‌‌                             
and‌ ‌Overseas‌ ‌Citizens‌ ‌Absentee‌ ‌Voting‌ ‌Act‌ ‌(“UOCAVA”).‌ ‌Michigan,‌ ‌for‌ ‌example,‌ ‌voluntarily‌‌                     
entered‌‌into‌‌a‌‌‌consent‌‌decree‌‌to‌‌make‌‌its‌‌UOCAVA‌‌PDF‌‌ballots‌‌available‌‌to‌‌blind‌‌voters‌‌for‌‌the‌‌                                 
state’s‌ ‌May‌ ‌primary‌ ‌election.‌ ‌Although‌ ‌Michigan‌ ‌does‌ ‌not‌ ‌currently‌ ‌permit‌ ‌all‌ ‌voters‌ ‌to‌‌                         
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electronically‌ ‌transmit‌ ‌completed‌ ‌ballots,‌ ‌it‌ ‌did‌ ‌allow‌ ‌voters‌ ‌with‌ ‌disabilities‌ ‌to‌ ‌use‌ ‌such‌‌                         
technology‌ ‌to‌ ‌increase‌ ‌accessibility‌ ‌of‌ ‌voting‌ ‌for‌ ‌such‌ ‌voters.‌ ‌ 

‌ 
On‌ ‌the‌ ‌whole,‌ ‌plaintiffs‌ ‌had‌ ‌more‌ ‌success‌ ‌in‌‌bringing‌‌claims‌‌alleging‌‌failure‌‌to‌‌accommodate‌‌                           
voters‌ ‌with‌ ‌disabilities‌ ‌than‌ ‌in‌ ‌some‌ ‌other‌ ‌areas‌ ‌of‌ ‌litigation,‌ ‌as‌ ‌evidenced‌ ‌by‌ ‌the‌‌numerous‌‌                             
orders‌ ‌directing‌ ‌states‌ ‌to‌ ‌implement‌ ‌online‌ ‌ballot‌ ‌systems‌ ‌to‌ ‌expand‌ ‌accessibility.‌‌ ‌  

‌ 

Part‌ ‌II‌ ‌Conclusion‌ ‌ 
‌ 

Voters‌ ‌brought‌ ‌a‌ ‌wave‌ ‌of‌ ‌challenges‌ ‌against‌ ‌ballot‌ ‌submission‌ ‌requirements,‌ ‌including‌ ‌mail‌‌                       
ballot‌ ‌receipt‌ ‌deadlines,‌ ‌the‌ ‌required‌ ‌use‌ ‌of‌ ‌secrecy‌ ‌sleeves,‌ ‌and‌ ‌the‌ ‌requirement‌ ‌to‌‌pay‌‌for‌‌                             
postage.‌ ‌With‌ ‌a‌ ‌few‌ ‌exceptions,‌ ‌most‌ ‌of‌ ‌these‌ ‌claims‌ ‌did‌‌not‌‌succeed‌‌in‌‌court‌‌on‌‌the‌‌merits.‌‌                                 
Though‌ ‌some‌ ‌plaintiffs‌ ‌won‌‌preliminary‌‌injunctions‌‌at‌‌the‌‌lower‌‌court‌‌level,‌‌they‌‌saw‌‌most‌‌of‌‌                             
those‌ ‌wins‌ ‌reversed‌ ‌by‌ ‌appellate‌ ‌courts—both‌ ‌state‌ ‌and‌ ‌federal.‌ ‌Plaintiffs‌ ‌did‌ ‌see‌ ‌two‌‌                         
successes‌ ‌on‌ ‌the‌ ‌absentee‌ ‌ballot‌‌deadline‌‌issue.‌‌In‌‌Pennsylvania‌‌and‌‌North‌‌Carolina,‌‌the‌‌U.S.‌‌                           
Supreme‌ ‌Court‌ ‌declined‌ ‌to‌‌block‌‌extensions‌‌of‌‌Election‌‌Day‌‌receipt‌‌deadlines‌‌by‌‌lower‌‌courts‌‌                           
based‌ ‌on‌‌state‌‌law.‌‌Both‌‌decisions‌‌were‌‌close,‌‌however,‌‌and‌‌were‌‌made‌‌without‌‌participation‌‌                           
by‌‌the‌‌high‌‌court’s‌‌newest‌‌member,‌‌Justice‌‌Amy‌‌Coney‌‌Barrett.‌‌The‌‌Pennsylvania‌‌decision‌‌was‌‌                           
a‌ ‌4-4‌ ‌tie,‌ ‌and‌ ‌the‌ ‌North‌ ‌Carolina‌ ‌decision‌ ‌was‌ ‌5-3.‌ ‌Apart‌‌from‌‌those‌‌wins,‌‌plaintiffs‌‌generally‌‌                               
failed‌‌in‌‌their‌‌efforts‌‌to‌‌extend‌‌ballot‌‌receipt‌‌deadlines,‌‌as‌‌well‌‌as‌‌in‌‌their‌‌challenges‌‌to‌‌postage‌‌                                 
requirements‌ ‌and‌ ‌secrecy‌ ‌sleeve‌ ‌requirements.‌ ‌Plaintiffs‌ ‌had‌ ‌a‌‌bit‌‌more‌‌success‌‌in‌‌obtaining‌‌                         
accommodations‌ ‌for‌ ‌voters‌ ‌with‌ ‌disabilities‌ ‌seeking‌ ‌new‌ ‌ways‌ ‌to‌ ‌vote‌ ‌at‌ ‌home‌ ‌independently.‌ ‌ 

‌   
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Part‌ ‌III:‌ ‌Challenges‌ ‌Seeking‌ ‌to‌ ‌Expand‌ ‌Return‌ ‌Ballot‌‌ 
Delivery‌ ‌Options‌‌ ‌  
Authors‌:‌ ‌Lane‌ ‌Corrigan,‌ ‌Christopher‌ ‌Meyer,‌ ‌and‌ ‌Alexander‌ ‌Perry‌ ‌ 

‌ 
As‌‌a‌‌‌record‌‌number‌‌of‌‌voters‌‌requested‌‌and‌‌returned‌‌mail‌‌ballots‌‌in‌‌the‌‌2020‌‌general‌‌election,‌‌                               
states‌ ‌faced‌ ‌the‌ ‌challenge‌ ‌of‌ ‌using‌ ‌mail‌ ‌voting‌ ‌infrastructure‌ ‌that,‌ ‌in‌ ‌many‌ ‌cases,‌ ‌was‌ ‌‌not‌‌                             
designed‌ ‌to‌‌handle‌‌such‌‌an‌‌increased‌‌volume.‌‌Coping‌‌with‌‌the‌‌surge‌‌in‌‌demand‌‌and‌‌the‌‌high‌‌                               
number‌‌of‌‌‌first-time‌‌mail‌‌voters‌,‌‌states‌‌confronted‌‌three‌‌challenges‌‌associated‌‌with‌‌the‌‌return‌‌                         
of‌ ‌completed‌ ‌mail‌ ‌ballots.‌‌ ‌  

‌ 
First,‌ ‌states‌ ‌needed‌ ‌a‌ ‌ballot‌ ‌collection‌ ‌system‌ ‌that‌ ‌could‌ ‌handle‌ ‌the‌ ‌rapid‌ ‌growth‌ ‌in‌ ‌mail-in‌‌                             
ballots.‌ ‌Some‌ ‌states‌ ‌chose‌ ‌to‌‌‌expand‌‌the‌‌infrastructure‌‌for‌‌the‌‌return‌‌of‌‌completed‌‌absentee‌‌                           
ballots‌‌through‌‌the‌‌use‌‌of‌‌drop‌‌boxes‌‌and‌‌other‌‌ballot‌‌drop-off‌‌locations,‌‌seeking‌‌to‌‌meet‌‌the‌‌                               
increased‌ ‌demand‌ ‌and‌ ‌protect‌ ‌public‌ ‌health‌ ‌during‌‌the‌‌pandemic.‌‌Other‌‌states‌‌‌limited‌‌ballot‌‌                         
drop-off‌ ‌options,‌‌typically‌‌asserting‌‌that‌‌expanding‌‌drop-off‌‌options‌‌could‌‌exacerbate‌‌election‌‌                     
fraud.‌ ‌ 

‌ 
Second,‌‌states‌‌considered‌‌absentee‌‌voter‌‌assistance‌‌rules—that‌‌is,‌‌how‌‌much‌‌and‌‌what‌‌kind‌‌of‌‌                           
assistance‌ ‌voters‌ ‌should‌ ‌be‌ ‌allowed‌ ‌to‌ ‌receive‌ ‌when‌ ‌filling‌ ‌out‌ ‌and‌ ‌returning‌ ‌their‌ ‌absentee‌‌                           
ballots.‌ ‌To‌ ‌what‌ ‌extent‌ ‌should‌ ‌third‌ ‌parties‌ ‌be‌ ‌allowed‌ ‌to‌ ‌collect‌ ‌completed‌ ‌ballots‌ ‌from‌‌                           
absentee‌‌voters‌‌and‌‌deliver‌‌them‌‌to‌‌a‌‌drop‌‌box‌‌or‌‌to‌‌an‌‌elections‌‌office‌‌on‌‌the‌‌voters’‌‌behalf?‌‌                                   
And‌‌to‌‌what‌‌extent‌‌could‌‌third‌‌parties‌‌be‌‌allowed‌‌to‌‌help‌‌voters‌‌in‌‌need‌‌of‌‌assistance,‌‌such‌‌as‌‌                                   
voters‌ ‌with‌ ‌certain‌ ‌disabilities,‌‌to‌‌complete‌‌their‌‌ballots?‌‌Although‌‌some‌‌states‌‌made‌‌it‌‌‌easier‌‌                           
for‌ ‌third‌ ‌parties‌ ‌to‌ ‌assist‌ ‌voters‌ ‌in‌ ‌the‌ ‌vote-by-mail‌ ‌process,‌ ‌others‌ ‌‌defended‌ ‌bans‌ ‌or‌‌                           
limitations‌‌on‌‌third-party‌‌assistance‌‌(particularly‌‌on‌‌ballot‌‌collection,‌‌which‌‌is‌‌often‌‌pejoratively‌‌                       
labeled‌ ‌“ballot‌ ‌harvesting”).‌ ‌ 

‌ 
Third,‌ ‌states‌ ‌had‌ ‌to‌ ‌consider‌ ‌the‌‌role‌‌of‌‌the‌‌U.S.‌‌Postal‌‌Service‌‌in‌‌delivery‌‌of‌‌mail‌‌ballots.‌‌The‌‌                                   
postal‌‌service‌‌is‌‌responsible‌‌for‌‌receiving‌‌and‌‌delivering‌‌mail‌‌ballots‌‌across‌‌the‌‌country.‌‌Private‌‌                           
carriers,‌ ‌such‌ ‌as‌ ‌FedEx‌ ‌or‌ ‌UPS,‌ ‌do‌ ‌not‌ ‌deliver‌ ‌or‌ ‌receive‌ ‌mail‌ ‌ballots.‌ ‌ 

‌ 
Part‌‌III‌‌surveys‌‌litigation‌‌in‌‌2020‌‌regarding‌‌efforts‌‌to‌‌expand‌‌or‌‌improve‌‌options‌‌for‌‌the‌‌return‌‌                               
and‌ ‌delivery‌ ‌of‌ ‌mail‌ ‌ballots.‌ ‌Specifically,‌ ‌it‌ ‌reviews‌ ‌lawsuits‌ ‌that‌ ‌challenged‌ ‌(i)‌ ‌state‌ ‌laws‌‌that‌‌                             
prohibit‌‌third‌‌parties‌‌from‌‌helping‌‌absentee‌‌voters‌‌complete‌‌or‌‌deliver‌‌their‌‌ballots‌‌(“absentee‌‌                         
voter‌‌assistance”),‌‌(ii)‌‌the‌‌adequacy‌‌of‌‌ballot‌‌drop-off‌‌locations,‌‌and‌‌(iii)‌‌operational‌‌changes‌‌at‌‌                           
the‌ ‌U.S.‌ ‌Postal‌ ‌Service‌ ‌that‌ ‌risked‌ ‌delays‌ ‌in‌ ‌the‌ ‌delivery‌ ‌of‌ ‌mail‌ ‌ballots‌ ‌in‌ ‌‌almost‌ ‌every‌ ‌state‌.‌‌ ‌  

‌ 
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Challenges‌ ‌to‌ ‌laws‌ ‌restricting‌ ‌assistance‌ ‌to‌ ‌absentee‌ ‌voters‌ ‌generally‌ ‌failed.‌ ‌Courts‌ ‌were‌‌                       
reluctant‌ ‌to‌ ‌strike‌ ‌down‌ ‌state‌ ‌voting‌ ‌regulations‌ ‌without‌ ‌clear‌ ‌evidence‌ ‌that‌ ‌they‌ ‌placed‌ ‌a‌‌                           
severe‌ ‌burden‌ ‌on‌ ‌the‌ ‌right‌ ‌to‌ ‌vote.‌ ‌Lawsuits‌‌regarding‌‌ballot‌‌drop‌‌box‌‌availability‌‌had‌‌mixed‌‌                             
results.‌ ‌As‌ ‌in‌ ‌Election‌ ‌Day‌ ‌ballot‌ ‌receipt‌‌deadline‌‌litigation,‌‌plaintiffs‌‌saw‌‌some‌‌success‌‌at‌‌the‌‌                             
district‌ ‌court‌ ‌level,‌ ‌but‌ ‌several‌ ‌appellate‌ ‌courts‌ ‌stayed‌ ‌lower‌ ‌court‌ ‌injunctions.‌ ‌Litigation‌‌                       
challenging‌ ‌operational‌‌changes‌‌at‌‌the‌‌U.S.‌‌Postal‌‌Service‌‌was‌‌more‌‌successful,‌‌as‌‌plaintiffs‌‌in‌‌                           
these‌ ‌cases‌ ‌secured‌ ‌favorable‌ ‌rulings‌ ‌from‌ ‌several‌ ‌federal‌ ‌courts.‌ ‌ 

‌ 

Bans‌ ‌and‌ ‌Restrictions‌ ‌on‌ ‌Absentee‌ ‌Voter‌ ‌Assistance‌ ‌ 
‌ 

Laws‌ ‌that‌ ‌ban‌‌or‌‌restrict‌‌the‌‌ability‌‌of‌‌third‌‌parties‌‌to‌‌assist‌‌absentee‌‌voters‌‌include‌‌laws‌‌that‌‌                                 
restrict‌ ‌the‌ ‌type‌ ‌of‌ ‌person‌ ‌from‌ ‌whom‌ ‌the‌ ‌voter‌ ‌may‌ ‌seek‌ ‌assistance,‌ ‌‌criminalize‌ ‌the‌‌                           
acceptance‌‌of‌‌compensation‌‌for‌‌helping‌‌return‌‌an‌‌absentee‌‌ballot,‌‌‌limit‌‌the‌‌number‌‌of‌‌ballots‌‌                           
that‌ ‌a‌ ‌third-party‌ ‌assistant‌ ‌may‌ ‌collect,‌ ‌and‌ ‌‌narrow‌ ‌the‌ ‌circumstances‌ ‌in‌ ‌which‌ ‌an‌ ‌absentee‌‌                           
voter‌ ‌may‌ ‌seek‌ ‌assistance.‌ ‌Plaintiffs‌ ‌had‌ ‌mixed‌ ‌success‌ ‌in‌ ‌2020‌ ‌challenging‌ ‌these‌ ‌limiting‌‌                         
statutes‌ ‌under‌ ‌the‌ ‌U.S‌ ‌Constitution‌ ‌or‌ ‌the‌ ‌Voting‌ ‌Rights‌ ‌Act‌ ‌of‌ ‌1965.‌ ‌On‌ ‌the‌ ‌flip‌ ‌side,‌ ‌some‌‌                                 
courts‌ ‌upheld‌ ‌permissive‌ ‌ballot‌ ‌collection‌ ‌statutes‌ ‌in‌ ‌the‌ ‌face‌ ‌of‌ ‌legal‌ ‌challenges.‌ ‌ 

‌ 
Plaintiffs‌ ‌challenging‌ ‌restrictions‌ ‌on‌ ‌assistance‌ ‌to‌ ‌absentee‌ ‌voters‌ ‌alleged‌ ‌two‌ ‌federal‌‌                     
constitutional‌ ‌violations.‌ ‌First,‌ ‌plaintiffs‌ ‌argued‌ ‌that‌ ‌restrictions‌ ‌on‌ ‌third-party‌ ‌assistance‌ ‌to‌‌                     
absentee‌‌voters‌‌were‌‌an‌‌undue‌‌burden‌‌on‌‌the‌‌fundamental‌‌right‌‌to‌‌vote.‌‌Courts‌‌often‌‌evaluate‌‌                             
laws‌‌alleged‌‌to‌‌burden‌‌the‌‌franchise‌‌under‌‌the‌‌‌Anderson-Burdick‌‌‌balancing‌‌test‌,‌‌which‌‌balances‌‌                         
the‌ ‌burdens‌ ‌that‌ ‌a‌ ‌voting‌‌regulation‌‌imposes‌‌on‌‌the‌‌electorate‌‌against‌‌the‌‌state’s‌‌interests‌‌in‌‌                             
the‌ ‌regulation.‌ ‌Courts‌ ‌generally‌ ‌found‌ ‌that‌‌voter‌‌assistance‌‌restrictions‌‌do‌‌not‌‌place‌‌a‌‌severe‌‌                           
burden‌‌on‌‌the‌‌electorate‌‌under‌‌‌Anderson-Burdick‌.‌‌In‌‌‌American‌‌Federation‌‌of‌‌Teachers‌‌v.‌‌Gardner‌,‌‌                         
a‌ ‌New‌ ‌Hampshire‌‌state‌‌court‌‌refused‌‌to‌‌enjoin‌‌the‌‌state’s‌‌restrictions‌‌on‌‌ballot‌‌collection‌‌and‌‌                             
delivery—such‌ ‌as‌‌limitations‌‌on‌‌who‌‌could‌‌serve‌‌as‌‌a‌‌third-party‌‌agent‌‌to‌‌deliver‌‌an‌‌absentee‌‌                             
ballot—concluding‌ ‌that‌ ‌it‌ ‌was‌ ‌“not‌ ‌persuaded”‌ ‌that‌ ‌the‌ ‌law‌ ‌“even‌ ‌impose[d]‌ ‌a‌ ‌burden‌ ‌on‌ ‌a‌‌                             
voter.”‌‌In‌‌‌Memphis‌‌A.‌‌Phillip‌‌Randolph‌‌Institute‌‌v.‌‌Tre‌‌Hargett‌,‌‌a‌‌federal‌‌district‌‌court‌‌in‌‌Tennessee‌‌                               
upheld‌ ‌a‌ ‌state‌ ‌law‌ ‌that,‌ ‌among‌ ‌other‌ ‌things,‌ ‌barred‌ ‌a‌ ‌person‌ ‌who‌‌was‌‌not‌‌a‌‌member‌‌of‌‌the‌‌                                   
state‌‌election‌‌commission‌‌from‌‌delivering‌‌an‌‌unsolicited‌‌mail-in‌‌ballot‌‌request‌‌form‌‌to‌‌a‌‌voter.‌‌                           
The‌ ‌court‌ ‌found‌ ‌that‌ ‌these‌ ‌restrictions‌ ‌imposed‌ ‌a‌ ‌“moderate,”‌ ‌but‌ ‌not‌ ‌“severe,”‌ ‌burden‌ ‌on‌‌                           
voters.‌‌In‌‌‌Middleton‌‌v.‌‌Andino‌,‌‌a‌‌federal‌‌district‌‌court‌‌in‌‌South‌‌Carolina‌‌similarly‌‌declined‌‌to‌‌find‌‌                               
that‌ ‌a‌ ‌“candidate‌ ‌collection‌ ‌ban,”‌ ‌which‌‌prohibited‌‌political‌‌candidates‌‌or‌‌paid‌‌campaign‌‌staff‌‌                         
from‌‌collecting‌‌and‌‌returning‌‌completed‌‌absentee‌‌ballots,‌‌posed‌‌a‌‌severe‌‌burden‌‌on‌‌the‌‌right‌‌                           
to‌‌vote.‌‌The‌‌court‌‌determined‌‌that‌‌the‌‌ban‌‌was‌‌“rationally‌‌related‌‌to‌‌the‌‌government’s‌‌interest‌‌                             
in‌‌preserving‌‌the‌‌integrity‌‌of‌‌elections‌‌and‌‌preventing‌‌voter‌‌fraud”‌‌and‌‌that‌‌“[t]he‌‌restriction‌‌is‌‌                             
therefore‌ ‌likely‌ ‌to‌ ‌be‌ ‌upheld‌ ‌as‌ ‌constitutional.”‌ ‌  
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‌ 
Courts‌‌took‌‌a‌‌skeptical‌‌view‌‌of‌‌challenges‌‌to‌‌voter‌‌assistance‌‌bans‌‌even‌‌without‌‌resorting‌‌to‌‌an‌‌                               
Anderson-Burdick‌ ‌‌analysis.‌ ‌For‌ ‌example,‌ ‌the‌ ‌Pennsylvania‌ ‌Supreme‌ ‌Court‌ ‌‌refused‌ ‌to‌ ‌enjoin‌‌                     
state‌ ‌officials‌ ‌from‌ ‌banning‌ ‌third-party‌ ‌delivery‌ ‌of‌ ‌absentee‌ ‌ballots.‌ ‌Although‌‌the‌‌plaintiffs‌‌in‌‌                         
that‌ ‌case‌ ‌raised‌ ‌an‌ ‌‌Anderson-Burdick‌ ‌argument‌ ‌in‌ ‌their‌ ‌‌complaint‌ ‌and‌ ‌‌brief‌,‌ ‌the‌ ‌court‌ ‌simply‌‌                           
pointed‌‌to‌‌‌past‌‌cases‌‌that‌‌had‌‌upheld‌‌the‌‌state‌‌ban‌‌on‌‌voter‌‌assistance.‌‌The‌‌‌Anderson-Burdick‌‌                             
standard‌ ‌does‌ ‌not‌ ‌appear‌ ‌in‌ ‌the‌ ‌court’s‌ ‌per‌ ‌curiam‌ ‌opinion.‌ ‌ 

‌ ‌  
Second,‌ ‌plaintiffs‌ ‌filed‌ ‌claims‌ ‌alleging‌ ‌that‌ ‌state‌ ‌restrictions‌ ‌on‌ ‌assistance‌ ‌to‌‌absentee‌‌voters‌‌                         
infringed‌ ‌on‌ ‌civic‌ ‌and‌ ‌political‌ ‌organizations’‌ ‌First‌ ‌Amendment‌ ‌rights‌ ‌of‌ ‌free‌ ‌speech‌ ‌and‌‌                         
association.‌ ‌Some‌ ‌courts‌ ‌were‌ ‌not‌ ‌receptive‌ ‌to‌ ‌these‌ ‌claims‌ ‌either.‌ ‌Plaintiffs‌ ‌in‌ ‌‌New‌ ‌Georgia‌‌                           
Project‌ ‌v.‌ ‌Raffensperger‌,‌ ‌for‌ ‌instance,‌ ‌argued‌ ‌that‌‌third-party‌‌ballot‌‌delivery‌‌and‌‌collection‌‌was‌‌                         
protected‌‌as‌‌expressive‌‌conduct‌‌under‌‌the‌‌First‌‌Amendment.‌‌They‌‌claimed‌‌that‌‌Georgia’s‌‌ban‌‌                         
on‌ ‌ballot‌ ‌delivery‌ ‌and‌ ‌collection‌ ‌programs,‌ ‌in‌ ‌which‌ ‌local‌ ‌organizations‌ ‌delivered‌ ‌absentee‌‌                       
ballots‌ ‌to‌ ‌and‌ ‌collected‌ ‌them‌ ‌from‌ ‌Georgia‌ ‌voters,‌ ‌inhibited‌ ‌civic‌ ‌organizations’‌ ‌ability‌ ‌to‌‌                         
express‌ ‌their‌ ‌views‌ ‌on‌ ‌the‌ ‌importance‌ ‌of‌ ‌voting.‌ ‌The‌ ‌district‌ ‌court‌ ‌rejected‌ ‌this‌ ‌argument,‌‌                           
noting‌ ‌that‌ ‌both‌ ‌the‌ ‌‌Fifth‌ ‌and‌ ‌‌Ninth‌ ‌Circuits‌ ‌had‌ ‌held‌ ‌that‌ ‌collection‌ ‌of‌ ‌ballots‌ ‌and‌ ‌voter‌‌                               
applications‌‌is‌‌not‌‌expressive‌‌conduct.‌‌Because‌‌the‌‌court‌‌found‌‌Georgia’s‌‌limitations‌‌on‌‌ballot‌‌                         
collection‌ ‌did‌ ‌not‌ ‌implicate‌ ‌the‌ ‌First‌ ‌Amendment,‌ ‌it‌ ‌subjected‌ ‌the‌ ‌law‌ ‌only‌ ‌to‌ ‌rational‌ ‌basis‌‌                             
review.‌ ‌Under‌ ‌this‌ ‌lenient‌ ‌standard,‌ ‌the‌ ‌court‌ ‌concluded‌ ‌that‌ ‌Georgia’s‌ ‌stated‌ ‌interest‌ ‌in‌‌                         
“combating‌ ‌election‌ ‌fraud‌ ‌and‌ ‌verifying‌ ‌the‌ ‌eligibility‌‌of‌‌voters”‌‌was‌‌likely‌‌sufficient‌‌to‌‌uphold‌‌                           
the‌ ‌law.‌ ‌In‌ ‌‌American‌ ‌Federation‌ ‌of‌ ‌Teachers‌ ‌v.‌ ‌William‌ ‌Gardner‌,‌ ‌plaintiffs‌ ‌in‌ ‌New‌ ‌Hampshire‌‌                           
brought‌ ‌a‌ ‌similar‌ ‌claim‌ ‌in‌ ‌a‌ ‌state‌‌court.‌‌That‌‌court‌‌also‌‌cited‌‌Fifth‌‌and‌‌Ninth‌‌Circuit‌‌rulings‌‌in‌‌                                   
arriving‌ ‌at‌‌the‌‌conclusion‌‌that‌‌“the‌‌practice‌‌of‌‌collecting‌‌and‌‌delivering‌‌absentee‌‌ballots‌‌is‌‌not‌‌                             
expressive‌ ‌conduct‌ ‌implicating‌ ‌the‌ ‌First‌ ‌Amendment.”‌ ‌On‌ ‌the‌ ‌other‌ ‌hand,‌ ‌a‌ ‌Minnesota‌ ‌state‌‌                         
court‌ granted‌ ‌a‌ ‌preliminary‌ ‌injunction‌ ‌against‌ ‌a‌ ‌state‌ ‌law‌ ‌that‌ ‌limited‌ ‌third‌ ‌parties‌ ‌from‌‌                           
collecting‌ ‌more‌ ‌than‌ ‌three‌ ‌ballots‌ ‌each,‌ ‌finding‌ ‌that‌ ‌the‌ ‌law‌ ‌would‌ ‌likely‌ ‌impose‌ ‌an‌‌                           
unconstitutional‌ ‌burden‌ ‌on‌ ‌protected‌ ‌minorities’‌ ‌right‌ ‌to‌ ‌vote‌ ‌and‌ ‌right‌ ‌to‌ ‌free‌ ‌speech.‌ ‌The‌‌                           
Minnesota‌ ‌Supreme‌ ‌Court‌ ‌affirmed‌ ‌the‌ ‌injunction.‌ ‌ 

‌ 
Plaintiffs‌ ‌also‌ ‌filed‌ ‌claims‌ ‌that‌ ‌state‌ ‌restrictions‌ ‌on‌ ‌absentee‌ ‌voter‌ ‌assistance‌ ‌violated‌ ‌two‌‌                         
separate‌‌provisions‌‌of‌‌the‌‌Voting‌‌Rights‌‌Act‌‌(VRA):‌‌Section‌‌208‌‌and‌‌Section‌‌2.‌‌Section‌‌208‌‌of‌‌the‌‌                                 
VRA‌‌states‌‌that‌‌“[a]ny‌‌voter‌‌who‌‌requires‌‌assistance‌‌to‌‌vote‌‌by‌‌reason‌‌of‌‌blindness,‌‌disability,‌‌or‌‌                               
inability‌‌to‌‌read‌‌or‌‌write‌‌may‌‌be‌‌given‌‌assistance‌‌by‌‌a‌‌person‌‌of‌‌the‌‌voter’s‌‌choice.”‌‌In‌‌cases‌‌in‌‌                                     
Michigan‌ ‌(‌Michigan‌ ‌Alliance‌ ‌for‌ ‌Retired‌ ‌Americans‌ ‌v.‌ ‌Benson‌)‌ ‌and‌ ‌South‌ ‌Carolina‌ ‌(‌Middleton‌ ‌v.‌‌                         
Andino‌),‌ ‌plaintiffs‌ ‌asserted‌ ‌that‌ ‌restrictions‌ ‌on‌ ‌absentee‌ ‌assistance‌ ‌prevented‌ ‌voters‌ ‌with‌‌                     
disabilities‌ ‌from‌ ‌receiving‌ ‌assistance‌ ‌from‌ ‌the‌ ‌person‌ ‌of‌ ‌their‌ ‌choice.‌ ‌Neither‌ ‌court‌ ‌resolved‌‌                         
this‌‌claim‌‌on‌‌the‌‌merits.‌‌In‌‌‌Middleton‌,‌‌a‌‌U.S.‌‌district‌‌court‌‌‌dodged‌‌the‌‌VRA‌‌question,‌‌noting‌‌that‌                                 
the‌ ‌plaintiffs‌ ‌had‌ ‌failed‌ ‌to‌ ‌raise‌ ‌it‌ ‌in‌ ‌their‌ ‌motion‌ ‌for‌ ‌a‌ ‌preliminary‌ ‌injunction.‌ ‌In‌ ‌‌Michigan‌‌                               
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Alliance‌,‌ ‌a‌ ‌Michigan‌ ‌state‌ ‌court‌ ‌‌enjoined‌ ‌the‌ ‌state‌ ‌law‌ ‌that‌ ‌allowed‌ ‌only‌ ‌immediate‌ ‌family‌‌                           
members‌‌(or‌‌a‌‌person‌‌residing‌‌in‌‌the‌‌voter’s‌‌household)‌‌to‌‌return‌‌a‌‌voter’s‌‌absentee‌‌ballot.‌‌But‌‌                               
the‌‌court‌‌based‌‌its‌‌ruling‌‌on‌‌the‌‌Michigan‌‌Constitution,‌‌not‌‌the‌‌VRA.‌‌And‌‌a‌‌state‌‌appellate‌‌court‌‌                                 
subsequently‌ ‌‌reversed‌ ‌the‌ ‌lower‌ ‌court‌ ‌ruling,‌‌reinstating‌‌Michigan’s‌‌limitations‌‌on‌‌third-party‌‌                     
absentee‌ ‌ballot‌ ‌collection‌ ‌and‌ ‌delivery.‌ ‌ 

‌ 
One‌‌of‌‌the‌‌most‌‌high-profile‌‌ballot‌‌collection‌‌cases‌‌in‌‌2020‌‌was‌‌first‌‌filed‌‌in‌‌2019‌‌and‌‌centered‌‌                                 
on‌ ‌alleged‌ ‌violations‌ ‌of‌ ‌Section‌ ‌2‌‌of‌‌the‌‌Voting‌‌Rights‌‌Act.‌‌Section‌‌2‌‌prohibits‌‌voting‌‌practices‌‌                               
and‌ ‌procedures‌ ‌that‌ ‌discriminate‌ ‌or‌ ‌have‌ ‌a‌ ‌discriminatory‌ ‌impact‌ ‌on‌ ‌the‌ ‌basis‌ ‌of‌ ‌race.‌ ‌In‌‌                             
Arizona‌ ‌Republican‌ ‌Party‌ ‌v.‌ ‌Democratic‌ ‌National‌ ‌Committee‌,‌ ‌currently‌ ‌pending‌ ‌before‌ ‌the‌ ‌U.S.‌‌                       
Supreme‌ ‌Court,‌ ‌the‌ ‌plaintiffs‌ ‌challenged‌ ‌Arizona‌ ‌state‌‌law‌‌H.B.‌‌2023,‌‌which‌‌imposed‌‌criminal‌‌                         
penalties‌ ‌for‌ ‌assisting‌ ‌with‌ ‌ballot‌‌collection,‌‌unless‌‌the‌‌ballot‌‌collector‌‌is‌‌the‌‌voter’s‌‌caregiver,‌‌                           
family‌‌member,‌‌or‌‌household‌‌member.‌‌A‌‌federal‌‌district‌‌court‌‌‌upheld‌‌the‌‌law‌‌but,‌‌in‌‌January,‌‌a‌‌                               
divided‌ ‌Ninth‌ ‌Circuit,‌ ‌sitting‌ ‌‌en‌ ‌banc‌ ‌in‌ ‌‌Democratic‌ ‌National‌ ‌Committee‌ ‌v.‌ ‌Hobbs‌,‌ ‌reversed.‌ ‌It‌‌                           
ruled‌ ‌that‌ ‌H.B.‌ ‌2023‌ ‌was‌ ‌enacted‌ ‌with‌ ‌discriminatory‌ ‌intent,‌ ‌in‌ ‌violation‌ ‌of‌ ‌Section‌ ‌2‌ ‌of‌ ‌the‌‌                               
Voting‌ ‌Rights‌ ‌Act.‌ ‌The‌ ‌court‌ ‌determined‌ ‌that‌ ‌the‌ ‌law‌ ‌disparately‌ ‌burdened‌ ‌Native‌ ‌American,‌‌                         
Hispanic,‌ ‌and‌‌Black‌‌voters,‌‌as‌‌compared‌‌to‌‌white‌‌voters.‌‌Among‌‌other‌‌things,‌‌the‌‌court‌‌noted‌‌                             
that‌ ‌minority‌ ‌groups‌ ‌in‌ ‌Arizona‌ ‌were‌ ‌more‌ ‌likely‌ ‌to‌ ‌change‌ ‌residences‌ ‌frequently,‌ ‌lacked‌‌                         
reliable‌‌access‌‌to‌‌mail‌‌services,‌‌and‌‌were‌‌unable‌‌to‌‌afford‌‌adequate‌‌transportation.‌‌Therefore,‌‌                         
those‌‌groups‌‌disproportionately‌‌rely‌‌on‌‌others‌‌to‌‌collect‌‌and‌‌return‌‌their‌‌early‌‌ballots.‌‌In‌‌April,‌‌                             
the‌‌Arizona‌‌Republican‌‌Party‌‌‌filed‌‌a‌‌petition‌‌for‌‌certiorari‌‌to‌‌the‌‌U.S.‌‌Supreme‌‌Court,‌‌which‌‌the‌‌                               
court‌ granted‌ ‌in‌ ‌early‌ ‌October.‌ ‌The‌ ‌court‌ ‌held‌ ‌‌oral‌ ‌arguments‌ ‌in‌ ‌the‌‌case‌‌on‌‌March‌‌2,‌‌2021,‌‌                                 
and‌ ‌the‌ ‌court‌ ‌is‌ ‌expected‌ ‌to‌ ‌rule‌ ‌later‌ ‌in‌ ‌2021.‌ ‌ 

‌ 
On‌‌the‌‌flip‌‌side‌‌of‌‌the‌‌coin,‌‌plaintiffs‌‌who‌‌opposed‌‌ballot‌‌collection‌‌by‌‌third‌‌parties‌‌challenged‌‌                               
laws‌ ‌that‌ ‌permitted‌ ‌or‌ ‌expanded‌ ‌the‌ ‌practice.‌ ‌They‌ ‌raised‌ ‌claims‌ ‌that‌ ‌permitting‌ ‌ballot‌‌                         
collection‌ ‌caused‌ ‌voter-dilution‌ ‌(because‌ ‌fraudulent‌ ‌votes‌ ‌would‌ ‌be‌ ‌counted‌ ‌along‌‌with‌‌valid‌‌                       
votes)‌‌and‌‌direct‌‌disenfranchisement‌‌(because‌‌some‌‌ballot‌‌collectors‌‌would‌‌fail‌‌to‌‌deliver‌‌some‌‌                         
ballots).‌ ‌These‌ ‌claims‌ ‌made‌ ‌limited‌ ‌headway.‌ ‌In‌ ‌‌Election‌ ‌Integrity‌ ‌Project‌ ‌of‌ ‌Nevada‌ ‌v.‌ ‌State‌ ‌of‌‌                             
Nevada‌,‌ ‌plaintiffs‌ ‌sought‌ ‌a‌ ‌preliminary‌ ‌injunction‌ ‌against‌ ‌a‌ ‌new‌ ‌Nevada‌ ‌law‌ ‌that‌ ‌repealed‌ ‌a‌‌                           
criminal‌ ‌prohibition‌ ‌against‌ ‌“ballot‌ ‌harvesting”‌ ‌and‌ ‌replaced‌ ‌it‌ ‌with‌ ‌new‌ ‌provisions‌ ‌that‌‌                       
plaintiffs‌‌alleged‌‌“fail‌‌to‌‌adequately‌‌deter‌‌voter‌‌intimidation.”‌‌The‌‌court‌‌denied‌‌the‌‌preliminary‌‌                         
injunction,‌ ‌finding‌ ‌that‌ ‌the‌ ‌plaintiffs‌ ‌had‌‌put‌‌forward‌‌only‌‌“unfounded‌‌speculations‌‌regarding‌‌                       
voter‌‌fraud.”‌‌Similarly,‌‌in‌‌‌Driscoll‌‌v.‌‌Stapleton‌,‌‌the‌‌Montana‌‌Supreme‌‌Court‌‌granted‌‌a‌‌preliminary‌‌                           
injunction‌ ‌against‌ ‌Montana’s‌ ‌restrictions‌ ‌on‌‌ballot‌‌collection.‌‌The‌‌court‌‌found‌‌no‌‌evidence‌‌“of‌‌                         
voter‌ ‌fraud‌ ‌or‌ ‌ballot‌ ‌coercion,‌ ‌generally‌ ‌or‌ ‌as‌ ‌related‌ ‌to‌ ‌ballot-collection‌ ‌efforts.”‌ ‌ 

‌ 
Thus,‌ ‌challenges‌ ‌both‌ ‌to‌ ‌expand‌ ‌and‌ ‌constrict‌ ‌ballot‌ ‌collection‌ ‌saw‌ ‌mixed‌ ‌results.‌ ‌ 

‌ 
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Limits‌ ‌on‌ ‌Absentee‌ ‌Ballot‌ ‌Drop-Off‌ ‌Locations‌ ‌and‌ ‌Curbside‌ ‌Voting‌ ‌ 
‌ 

The‌‌second‌‌category‌‌of‌‌cases‌‌relating‌‌to‌‌the‌‌return‌‌of‌‌mail‌‌ballots‌‌involved‌‌challenges‌‌to‌‌state‌‌                               
limitations‌ ‌on‌ ‌where‌ ‌voters‌ ‌could‌ ‌drop‌ ‌off‌ ‌ballots.‌ ‌Many‌ ‌voters‌ ‌in‌ ‌2020‌ ‌preferred‌ ‌to‌‌deposit‌‌                             
their‌ ‌ballots‌ ‌at‌ ‌drop‌ ‌boxes‌ ‌to‌ ‌avoid‌ ‌the‌ ‌health‌ ‌risks‌ ‌of‌ ‌in-person‌‌voting‌‌during‌‌the‌‌pandemic‌‌                               
and‌ ‌to‌ ‌avoid‌ ‌the‌ ‌risk‌ ‌of‌ ‌late‌ ‌arrival‌ ‌inherent‌ ‌in‌ ‌returning‌ ‌ballots‌ ‌via‌ ‌mail.‌ ‌Governors‌ ‌in‌ ‌both‌‌                                 
Texas‌ ‌and‌ ‌Ohio‌ ‌issued‌ ‌executive‌ ‌orders‌ ‌to‌ ‌limit‌‌the‌‌quantity‌‌and‌‌location‌‌of‌‌such‌‌ballot‌‌drop‌‌                               
boxes.‌‌Plaintiffs‌‌challenged‌‌these‌‌restrictions‌‌in‌‌both‌‌‌Texas‌‌and‌‌‌Ohio‌,‌‌emphasizing‌‌the‌‌burden‌‌                         
such‌‌restrictions‌‌placed‌‌on‌‌the‌‌many‌‌voters‌‌who‌‌planned‌‌to‌‌deposit‌‌their‌‌ballots‌‌in‌‌drop‌‌boxes‌‌                               
and‌ ‌the‌ ‌disproportionate‌ ‌impact‌ ‌of‌ ‌such‌ ‌restrictions‌ ‌on‌ ‌minority‌ ‌and‌ ‌densely‌ ‌populated‌‌                       
communities.‌ ‌In‌ ‌both‌ ‌cases,‌ ‌plaintiffs‌ ‌won‌ ‌injunctions‌ ‌staying‌ ‌the‌ ‌restrictions‌ ‌at‌ ‌the‌ ‌federal‌‌                         
district‌ ‌court‌ ‌level‌ ‌then‌‌saw‌‌those‌‌wins‌‌overturned‌‌by‌‌U.S.‌‌courts‌‌of‌‌appeals‌‌ruling‌‌in‌‌favor‌‌of‌‌                                 
the‌ ‌state.‌‌ ‌  
‌ ‌  

The‌‌most‌‌high‌‌profile‌‌case‌‌was‌‌in‌‌Texas.‌‌On‌‌October‌‌1,‌‌less‌‌than‌‌five‌‌weeks‌‌before‌‌Election‌‌Day,‌‌                                   
Texas‌ ‌Governor‌ ‌Greg‌ ‌Abbott‌ ‌issued‌ ‌a‌ ‌‌proclamation‌ ‌that‌ ‌restricted‌ ‌each‌ ‌county‌ ‌to‌ ‌a‌ ‌single‌‌                           
drop-off‌‌location‌‌for‌‌ballots‌‌cast‌‌before‌‌Election‌‌Day.‌‌Abbott‌‌said‌‌the‌‌restriction‌‌was‌‌necessary‌‌                           
to‌ ‌prevent‌ ‌voter‌ ‌fraud.‌ ‌The‌ ‌move‌ ‌prompted‌‌swift‌‌legal‌‌‌challenges‌,‌‌with‌‌plaintiffs‌‌arguing‌‌that‌‌                           
the‌ ‌restrictions‌ ‌would‌ ‌burden‌ ‌people‌ ‌with‌ ‌disabilities,‌ ‌the‌ ‌elderly,‌ ‌and‌ ‌minority‌ ‌voters,‌ ‌and‌‌                         
would‌‌be‌‌especially‌‌burdensome‌‌in‌‌the‌‌state’s‌‌most‌‌populous‌‌‌counties‌,‌‌such‌‌as‌‌Harris‌‌County‌‌                           
(which‌‌had‌‌planned‌‌to‌‌set‌‌up‌‌11‌‌drop-off‌‌locations‌‌for‌‌its‌‌over‌‌four‌‌million‌‌residents)‌‌and‌‌Travis‌‌                                 
County‌ ‌(which‌ ‌had‌ ‌planned‌ ‌to‌ ‌set‌ ‌up‌ ‌four‌ ‌drop-off‌ ‌locations‌ ‌for‌ ‌its‌ ‌over‌ ‌1.2‌ ‌million‌ ‌residents).‌‌ ‌  

‌ 
In‌ ‌a‌ ‌suit‌ ‌brought‌ ‌in‌ ‌the‌ ‌U.S.‌ ‌District‌ ‌Court‌ ‌for‌ ‌the‌ ‌Western‌ ‌District‌ ‌of‌ ‌Texas,‌ ‌the‌ ‌plaintiffs‌‌                                 
claimed‌ ‌that‌ ‌the‌ ‌governor’s‌ ‌order‌ ‌violated‌ ‌the‌ ‌First‌ ‌and‌ ‌Fourteenth‌ ‌Amendments‌ ‌as‌ ‌an‌‌                         
impermissible‌ ‌burden‌ ‌on‌ ‌the‌ ‌right‌ ‌to‌ ‌vote.‌ ‌They‌ ‌also‌ ‌challenged‌ ‌the‌ ‌governor’s‌ ‌order‌ ‌under‌‌                           
Section‌ ‌2‌ ‌of‌ ‌the‌ ‌Voting‌ ‌Rights‌ ‌Act,‌‌claiming‌‌it‌‌had‌‌a‌‌disproportionate‌‌impact‌‌on‌‌Latino‌‌voters,‌‌                               
who‌ ‌were‌ ‌disproportionately‌ ‌affected‌ ‌by‌‌the‌‌coronavirus‌‌pandemic.‌‌In‌‌an‌‌‌order‌‌enjoining‌‌the‌‌                         
state‌ ‌from‌ ‌implementing‌ ‌the‌ ‌restrictions‌ ‌on‌ ‌drop-off‌ ‌locations,‌ ‌U.S.‌ ‌District‌ ‌Judge‌ ‌Robert‌‌                       
Pitman‌‌noted‌‌that‌‌it‌‌was‌‌“perplexing”‌‌that‌‌the‌‌state‌‌could‌‌“simultaneously‌‌assert‌‌the‌‌[drop‌‌off‌‌                             
centers]‌ ‌do‌ ‌not‌ ‌present‌ ‌a‌ ‌risk‌ ‌to‌ ‌election‌ ‌integrity‌ ‌on‌ ‌Election‌ ‌Day‌ ‌but‌ ‌somehow‌ ‌do‌ ‌present‌‌                               
such‌‌a‌‌risk‌‌in‌‌the‌‌weeks‌‌leading‌‌up‌‌to”‌‌Election‌‌Day.‌‌However,‌‌the‌‌Fifth‌‌Circuit‌‌‌stayed‌‌the‌‌lower‌‌                                   
court’s‌ ‌injunction‌ ‌pending‌ ‌appeal.‌ ‌Although‌ ‌the‌ ‌appeals‌ ‌court‌ ‌suggested‌ ‌in‌ ‌a‌ ‌footnote‌ ‌that‌‌                         
Anderson-Burdick‌ ‌‌may‌ ‌not‌ ‌apply‌ ‌to‌ ‌the‌ ‌Texas‌ ‌case‌ ‌(the‌ ‌court‌ ‌suggested‌ ‌that‌ ‌‌McDonald‌ ‌‌might‌‌                           
apply‌ ‌instead),‌ ‌it‌ ‌concluded‌ ‌that‌ ‌the‌ ‌state‌ ‌of‌ ‌Texas‌ ‌would‌ ‌likely‌ ‌prevail‌ ‌under‌ ‌the‌‌                           
Anderson-Burdick‌‌‌standard‌‌anyway.‌‌The‌‌governor’s‌‌order,‌‌the‌‌court‌‌argued,‌‌effectively‌expanded‌‌                     
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voting‌ ‌access‌ ‌because‌ ‌it‌ ‌extended‌ ‌the‌ ‌period‌ ‌to‌ ‌hand-deliver‌ ‌absentee‌ ‌ballots‌ ‌by‌ ‌40‌ ‌days,‌‌                           
rather‌ ‌than‌ ‌confining‌ ‌the‌ ‌drop-off‌ ‌period‌ ‌to‌ ‌Election‌ ‌Day.‌ ‌ 

‌ 
Parallel‌ ‌proceedings‌ ‌in‌ ‌state‌ ‌court‌ ‌were‌ ‌also‌ ‌unsuccessful.‌‌On‌‌October‌‌15,‌‌just‌‌days‌‌after‌‌the‌‌                             
Fifth‌ ‌Circuit’s‌ ‌stay,‌‌a‌‌Texas‌‌state‌‌court‌‌temporarily‌‌enjoined‌‌Governor‌‌Abbott’s‌‌one-per-county‌‌                       
limit‌‌on‌‌drop-off‌‌centers.‌‌Travis‌‌County‌‌Judge‌‌Tim‌‌Sulak‌‌‌enjoined‌‌that‌‌portion‌‌of‌‌the‌‌governor’s‌‌                             
proclamation,‌ ‌stating‌ ‌that‌ ‌it‌ ‌“would‌ ‌likely‌ ‌needlessly‌ ‌and‌ ‌unreasonably‌ ‌increase‌ ‌risks‌ ‌of‌‌                       
exposure‌ ‌to‌ ‌COVID-19‌ ‌infections,‌ ‌and‌ ‌needlessly‌ ‌and‌ ‌unreasonably‌ ‌substantially‌ ‌burden”‌‌the‌                     
right‌ ‌to‌ ‌vote‌ ‌under‌‌the‌‌Texas‌‌Constitution.‌‌A‌‌state‌‌appellate‌‌court‌‌upheld‌‌Judge‌‌Sulak’s‌‌order,‌‌                             
but‌‌the‌‌Texas‌‌Supreme‌‌Court‌‌‌reversed‌‌on‌‌October‌‌27,‌‌just‌‌one‌‌week‌‌before‌‌Election‌‌Day.‌‌The‌‌                               
state’s‌ ‌highest‌ ‌court‌ ‌explained‌ ‌that‌ ‌it‌ ‌is‌ ‌the‌ ‌role‌ ‌of‌ ‌the‌ ‌legislature‌ ‌and‌ ‌governor‌ ‌(using‌ ‌his‌‌                               
emergency‌ ‌powers)‌ ‌to‌ ‌craft‌ ‌the‌ ‌appropriate‌ ‌policy‌ ‌response‌ ‌to‌ ‌the‌ ‌pandemic,‌ ‌and‌ ‌not‌ ‌the‌‌                           
courts.‌‌The‌‌court‌‌went‌‌on‌‌to‌‌criticize‌‌the‌‌‌Anderson-Burdick‌‌‌test,‌‌a‌‌test‌‌it‌‌had‌‌previously‌‌adopted,‌‌                               
for‌‌inviting‌‌courts‌‌to‌‌make‌‌policy‌‌judgements.‌‌A‌‌concurring‌‌opinion‌‌repeated‌‌the‌‌Fifth‌‌Circuit’s‌‌                           
reasoning‌ ‌that‌ ‌the‌ ‌governor’s‌ ‌order‌ ‌‌expanded‌ ‌options‌ ‌available‌ ‌to‌ ‌voters—it‌ ‌did‌ ‌not‌ ‌curtail‌‌                         
options—and‌ ‌thus‌ ‌did‌ ‌not‌ ‌“disenfranchise‌ ‌anyone.”‌‌ ‌  

‌ 
A‌ ‌similar‌ ‌story‌ ‌played‌ ‌out‌ ‌in‌ ‌Ohio.‌ ‌Ohio‌ ‌Secretary‌ ‌of‌ ‌State‌ ‌Frank‌ ‌LaRose‌ ‌issued‌ ‌‌Directive‌‌                             
2020-16‌,‌‌which‌‌authorized‌‌a‌‌single‌‌secured‌‌drop‌‌box,‌‌and‌‌no‌‌more,‌‌outside‌‌each‌‌county‌‌board‌‌                             
of‌‌elections‌‌office.‌‌Plaintiffs‌‌filed‌‌lawsuits‌‌in‌‌both‌‌‌federal‌‌and‌‌‌state‌‌court‌‌to‌‌compel‌‌the‌‌state‌‌to‌‌                                 
designate‌‌additional‌‌drop‌‌box‌‌locations.‌‌In‌‌mid-September,‌‌the‌‌Franklin‌‌County‌‌Common‌‌Pleas‌‌                       
Court‌‌‌determined‌‌that‌‌the‌‌secretary‌‌of‌‌state’s‌‌ban‌‌on‌‌the‌‌placement‌‌of‌‌multiple‌‌drop‌‌boxes‌‌per‌                               
county‌ ‌at‌ ‌various‌ ‌locations‌ ‌was‌ ‌“arbitrary‌ ‌and‌ ‌unreasonable.”‌ ‌In‌ ‌response‌ ‌to‌ ‌this‌ ‌state‌‌court‌‌                           
order,‌ ‌the‌ ‌secretary‌ ‌of‌ ‌state‌ ‌‌permitted‌ ‌each‌ ‌of‌‌Ohio's‌‌88‌‌county‌‌boards‌‌of‌‌elections‌‌to‌‌install‌‌                               
more‌‌than‌‌one‌‌drop‌‌box,‌‌but‌‌still‌‌required‌‌that‌‌they‌‌be‌‌located‌‌directly‌‌outside‌‌of‌‌each‌‌county’s‌‌                                 
board‌ ‌of‌ ‌elections‌ ‌offices.‌‌ ‌  

‌ 
On‌ ‌October‌ ‌8,‌ ‌Ohio‌ ‌U.S.‌ ‌District‌ ‌Court‌ ‌Judge‌ ‌Dan‌ ‌Aaron‌ ‌Polster‌ ‌‌issued‌ ‌an‌ ‌injunction‌ ‌against‌‌                             
enforcement‌ ‌of‌ ‌Directive‌ ‌2020-16.‌ ‌The‌ ‌injunction‌ ‌halted‌ ‌the‌ ‌directive’s‌ ‌prohibition‌ ‌on‌ ‌drop‌‌                       
boxes‌ ‌not‌ ‌located‌ ‌directly‌ ‌outside‌ ‌the‌ ‌offices‌ ‌of‌ ‌the‌ ‌boards‌ ‌of‌ ‌elections,‌ ‌thus‌ ‌allowing‌ ‌drop‌‌                             
boxes‌ ‌to‌ ‌be‌ ‌placed‌ ‌in‌ ‌additional‌ ‌locations.‌ ‌The‌ ‌judge’s‌ ‌order‌ ‌also‌ ‌enjoined‌ ‌a‌ ‌ban‌ ‌on‌ ‌the‌‌                               
deployment‌ ‌of‌ ‌county‌ ‌board‌ ‌staff‌ ‌to‌ ‌any‌‌such‌‌non-elections-office‌‌ballot‌‌boxes.‌‌Judge‌‌Polster‌‌                         
said‌ ‌there‌ ‌was‌ ‌no‌ ‌evidence‌ ‌that‌ ‌additional‌ ‌drop‌ ‌boxes‌ ‌were‌ ‌prohibited‌ ‌by‌ ‌state‌ ‌law‌ ‌and‌ ‌no‌‌                               
evidence‌‌“that‌‌multiple‌‌drop‌‌boxes‌‌cannot‌‌be‌‌as‌‌secure‌‌as‌‌the‌‌single‌‌drop‌‌box‌‌required‌‌at‌‌each‌‌                                 
board‌ ‌of‌ ‌elections.”‌ ‌But‌ ‌shortly‌ ‌after‌ ‌Judge‌ ‌Polster‌ ‌issued‌ ‌his‌ ‌decision,‌ ‌a‌‌divided‌‌Sixth‌‌Circuit‌‌                             
panel‌ ‌‌stayed‌ ‌the‌ ‌district‌ ‌court’s‌ ‌injunction‌‌pending‌‌interlocutory‌‌appeal.‌‌The‌‌court‌‌found‌‌that‌‌                         
the‌ ‌state‌ ‌was‌ ‌likely‌ ‌to‌ ‌win‌ ‌under‌ ‌‌Anderson-Burdick‌‌‌test‌‌because‌‌“the‌‌limitation‌‌on‌‌drop‌‌boxes‌‌                             
poses‌‌at‌‌most‌‌an‌‌inconvenience‌‌to‌‌a‌‌subset‌‌of‌‌voters‌‌(those‌‌who‌‌choose‌‌to‌‌vote‌‌absentee‌‌and‌‌                                 
physically‌ ‌drop‌ ‌off‌ ‌their‌ ‌absentee‌ ‌ballot).”‌ ‌The‌ ‌plaintiffs‌ ‌‌concluded‌ ‌there‌ ‌was‌ ‌no‌ ‌point‌ ‌to‌‌                           
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continue‌‌to‌‌litigate‌‌and‌‌did‌‌not‌‌oppose‌‌the‌‌state’s‌‌‌motion‌‌to‌‌dismiss‌‌the‌‌appeal,‌‌which‌‌the‌‌Sixth‌‌                                 
Circuit‌ ‌‌granted‌.‌ ‌ 

‌ 
Plaintiffs‌ ‌in‌ ‌Alabama‌ ‌challenged‌ ‌a‌ ‌state‌ ‌restriction‌ ‌on‌ ‌another‌ ‌kind‌ ‌of‌ ‌ballot‌ ‌drop-off‌ ‌option:‌‌                           
curbside‌ ‌or‌ ‌“drive-thru”‌ ‌voting,‌ ‌a‌‌practice‌‌that‌‌allows‌‌voters‌‌to‌‌cast‌‌their‌‌ballots‌‌in‌‌person‌‌but‌‌                               
outside‌ ‌of‌ ‌a‌ ‌poll‌ ‌site,‌ ‌without‌ ‌leaving‌‌their‌‌car.‌‌While‌‌not‌‌pervasive,‌‌counties‌‌in‌‌‌several‌‌states‌‌                               
offered‌‌this‌‌option‌‌as‌‌a‌‌way‌‌to‌‌accommodate‌‌voters‌‌especially‌‌at-risk‌‌of‌‌serious‌‌complications‌‌                           
from‌ ‌COVID-19,‌ ‌voters‌ ‌with‌ ‌disabilities,‌ ‌and/or‌ ‌elderly‌ ‌voters‌ ‌in‌ ‌the‌ ‌2020‌ ‌general‌ ‌election.‌‌                         
Alabama‌ ‌Secretary‌ ‌of‌ ‌State‌ ‌John‌ ‌Merrill‌ ‌prohibited‌ ‌local‌ ‌election‌ ‌officials‌ ‌from‌ ‌implementing‌‌                       
curbside‌ ‌voting.‌ ‌In‌ ‌‌People‌ ‌First‌ ‌of‌ ‌Alabama‌ ‌v.‌ ‌Merrill‌,‌ ‌voting‌ ‌and‌ ‌disability‌ ‌rights‌ ‌groups‌ ‌in‌‌                             
Alabama‌‌filed‌‌a‌‌federal‌‌‌lawsuit‌‌seeking‌‌to‌‌enjoin‌‌that‌‌state’s‌‌ban‌‌on‌‌curbside‌‌voting.‌‌The‌‌district‌‌                               
court‌ ruled‌ ‌in‌ ‌favor‌ ‌of‌ ‌plaintiffs,‌ ‌concluding‌ ‌that‌ ‌the‌ ‌ban‌ ‌violated‌ ‌the‌ ‌First‌ ‌and‌ ‌Fourteenth‌‌                             
Amendments,‌ ‌as‌ ‌well‌ ‌as‌ ‌the‌ ‌Americans‌ ‌with‌ ‌Disabilities‌ ‌Act.‌ ‌The‌ ‌court‌ ‌issued‌ ‌a‌ ‌permanent‌‌                           
injunction‌ ‌against‌ ‌the‌ ‌ban,‌ ‌allowing‌ ‌counties‌ ‌the‌ ‌option,‌ ‌but‌ ‌not‌ ‌requiring‌ ‌them,‌ ‌to‌ ‌provide‌‌                           
curbside‌‌voting‌‌as‌‌an‌‌accommodation.‌‌The‌‌state‌‌appealed,‌‌and‌‌the‌‌11th‌‌Circuit‌‌‌refused‌‌to‌‌stay‌‌                             
the‌‌injunction‌‌pending‌‌appeal.‌‌But‌‌on‌‌October‌‌21,‌‌in‌‌a‌‌5-3‌‌vote,‌‌the‌‌U.S.‌‌Supreme‌‌Court‌‌‌stayed‌‌                                 
the‌‌injunction‌‌pending‌‌appeal‌‌to‌‌the‌‌Eleventh‌‌Circuit‌‌and,‌‌if‌‌applicable,‌‌the‌‌U.S.‌‌Supreme‌‌Court,‌‌                             
without‌ ‌providing‌ ‌any‌ ‌reasoning.‌ ‌Justices‌ ‌Sonia‌ ‌Sotomayor,‌ ‌Elena‌‌Kagan,‌‌and‌‌Stephen‌‌Breyer‌‌                       
dissented,‌ ‌pointing‌ ‌to‌ ‌the‌ ‌factual‌ ‌record‌ ‌developed‌ ‌at‌ ‌the‌ ‌district‌ ‌court‌ ‌to‌ ‌support‌ ‌the‌‌                           
conclusion‌ ‌that‌ ‌the‌ ‌option‌ ‌for‌ ‌counties‌ ‌to‌ ‌provide‌ ‌curbside‌ ‌voting‌ ‌is‌ ‌a‌ ‌reasonable‌‌                         
accommodation‌ ‌for‌ ‌voters‌ ‌with‌ ‌disabilities.‌ ‌ 

‌ 
Although‌‌they‌‌were‌‌successful‌‌in‌‌lower‌‌courts,‌‌plaintiffs‌‌ultimately‌‌failed‌‌when‌‌states‌‌appealed‌‌                         
lower‌‌court‌‌injunctions‌‌against‌‌state‌‌executive‌‌restrictions‌‌limiting‌‌the‌‌number‌‌and‌‌location‌‌of‌‌                         
ballot‌ ‌drop‌ ‌boxes‌ ‌and‌ ‌prohibiting‌ ‌drive-thru‌ ‌voting.‌ ‌ 

‌ 

USPS‌ ‌Operational‌ ‌Changes‌ ‌ 
‌ 

While‌ ‌almost‌ ‌all‌ ‌election‌ ‌lawsuits‌ ‌in‌ ‌2020‌ ‌were‌ ‌filed‌ ‌against‌ ‌states,‌ ‌counties,‌ ‌and/or‌ ‌their‌‌                           
representatives,‌ ‌a‌ ‌unique‌ ‌group‌ ‌of‌ ‌lawsuits‌ ‌targeted‌ ‌the‌ ‌one‌ ‌national‌ ‌entity‌ ‌that‌ ‌delivered‌‌                         
millions‌‌of‌‌ballots‌‌during‌‌the‌‌election‌‌season:‌‌the‌‌U.S.‌‌Postal‌‌Service‌‌(USPS).‌‌In‌‌July‌‌2020,‌‌newly‌‌                               
appointed‌‌U.S.‌‌Postmaster‌‌General‌‌Louis‌‌DeJoy‌‌announced‌‌the‌‌implementation‌‌of‌‌a‌‌number‌‌of‌‌                         
operational‌‌changes‌‌at‌‌the‌‌USPS,‌‌including‌‌a‌‌reduction‌‌in‌‌‌overtime‌‌pay‌‌and‌‌the‌‌discontinuance‌‌                           
of‌ ‌several‌ ‌hundred‌ ‌‌high-speed‌ ‌mail‌ ‌sorters‌.‌ ‌The‌‌changes‌‌‌resulted‌‌in‌‌nationwide‌‌‌mail‌‌delivery‌‌                         
delays‌.‌ ‌DeJoy‌ ‌‌explained‌ ‌that‌ ‌the‌ ‌changes‌ ‌were‌ ‌necessary‌ ‌for‌ ‌budget‌ ‌reasons‌ ‌to‌ ‌make‌ ‌the‌‌                           
agency‌ ‌“financially‌ ‌solvent,”‌ ‌but‌ ‌the‌ ‌timing‌ ‌and‌ ‌impact‌ ‌of‌ ‌the‌ ‌changes‌ raised‌ ‌suspicions‌ ‌that‌‌                           
they‌ ‌might‌ ‌also‌ ‌be‌ ‌designed‌ ‌to‌ ‌slow‌ ‌the‌ ‌delivery‌ ‌of‌ ‌mail‌ ‌ballots‌ ‌(which‌ ‌were‌ ‌generally‌‌                             
forecasted‌ ‌to‌ ‌lean‌ ‌in‌ ‌favor‌ ‌of‌ ‌Democrats)‌ ‌and‌ ‌possibly‌ ‌target‌ ‌areas‌ ‌with‌ ‌more‌ ‌Democratic‌‌                           
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voters.‌‌For‌‌the‌‌detailed‌‌story‌‌of‌‌the‌‌USPS‌‌changes‌‌and‌‌the‌‌2020‌‌elections,‌‌see‌‌the‌‌Stanford-MIT‌‌                               
Healthy‌ ‌Elections‌ ‌Project‌ ‌report‌ ‌‌The‌ ‌U.S.‌ ‌Postal‌ ‌Service‌ ‌and‌ ‌the‌ ‌2020‌ ‌Elections‌.‌ ‌ ‌   
In‌ ‌response‌ ‌to‌ ‌the‌ ‌announced‌ ‌changes‌ ‌and‌‌the‌‌associated‌‌delivery‌‌delays,‌‌24‌‌state‌‌attorneys‌‌                           
general‌‌filed‌‌federal‌‌lawsuits‌‌against‌‌the‌‌Trump‌‌administration‌‌and‌‌Postmaster‌‌General‌‌DeJoy‌‌                       
in‌ ‌‌Washington‌,‌ ‌‌Pennsylvania‌,‌ ‌and‌ ‌the‌ ‌‌District‌ ‌of‌ ‌Columbia‌.‌ ‌Civil‌ ‌rights‌ ‌organizations‌ ‌and‌‌                       
individual‌ ‌petitioners‌ ‌filed‌ ‌similar‌ ‌lawsuits‌ ‌in‌ ‌the‌ ‌District‌ ‌of‌ ‌Columbia‌ ‌(‌three‌ ‌‌related‌ ‌‌filings‌),‌‌                         
Pennsylvania‌,‌ ‌and‌ ‌‌Illinois‌.‌ ‌Several‌ ‌members‌ ‌of‌ ‌the‌ ‌New‌‌York‌‌legislature‌‌also‌‌joined‌‌individual‌‌                         
voters‌ ‌in‌ ‌a‌ ‌‌complaint‌ ‌filed‌ ‌in‌ ‌U.S.‌ ‌District‌ ‌Court‌ ‌for‌ ‌the‌ ‌Southern‌ ‌District‌ ‌of‌ ‌New‌‌York.‌‌These‌‌                                 
lawsuits‌‌were‌‌all‌‌filed‌‌within‌‌a‌‌three-week‌‌period‌‌between‌‌the‌‌middle‌‌of‌‌August‌‌and‌‌the‌‌start‌‌of‌‌                                 
September.‌ ‌They‌ ‌sought‌ ‌to‌ ‌enjoin‌ ‌the‌ ‌postal‌ ‌service‌ ‌from‌ ‌eliminating‌ ‌overtime‌ ‌hours‌ ‌for‌‌                         
workers‌ ‌processing‌ ‌the‌ ‌mail,‌ ‌decommissioning‌ ‌mail‌ ‌sorting‌ ‌machines‌ ‌that‌ ‌help‌ ‌speed‌ ‌the‌‌                       
processing‌‌of‌‌mail,‌‌removing‌‌post‌‌office‌‌mail‌‌collection‌‌boxes,‌‌and‌‌declassifying‌‌election‌‌mail‌‌as‌‌                           
first-class‌ ‌mail.‌ ‌The‌ ‌lawsuits‌ ‌alleged‌ ‌that‌ ‌the‌ ‌postal‌ ‌service’s‌ ‌actions‌ ‌violated‌ ‌various‌ ‌federal‌‌                         
statutory‌ ‌and‌ ‌constitutional‌ ‌provisions.‌‌ ‌  

‌ 
The‌ ‌central‌ ‌statutory‌ ‌claim‌ ‌involved‌ ‌the‌ ‌‌Postal‌ ‌Reorganization‌ ‌Act‌ ‌(“PRA”),‌ ‌which‌ ‌created‌ ‌the‌‌                         
Postal‌ ‌Service’s‌ ‌‌Board‌ ‌of‌‌Governors‌‌and‌‌the‌‌‌Postal‌‌Regulatory‌‌Commission‌.‌‌Under‌‌‌39‌‌U.S.C.‌‌§‌‌                           
3661(b)‌,‌ ‌the‌ ‌Postal‌ ‌Service‌ ‌must‌ ‌request‌ ‌an‌ ‌advisory‌ ‌opinion‌ ‌from‌ ‌the‌ ‌Postal‌ ‌Regulatory‌‌                         
Commission‌‌before‌‌making‌‌a‌‌“change‌‌in‌‌the‌‌nature‌‌of‌‌postal‌‌services‌‌which‌‌will‌‌generally‌‌affect‌‌                             
service‌ ‌on‌ ‌a‌ ‌nationwide‌ ‌or‌ ‌substantially‌ ‌nationwide‌ ‌basis.”‌ ‌The‌ ‌complaints‌ ‌alleged‌ ‌that‌ ‌the‌‌                         
postal‌ ‌service‌ ‌implemented‌ ‌these‌ ‌“‌transformative‌”‌ ‌changes‌ ‌in‌ ‌mail‌ ‌service‌ ‌on‌ ‌a‌ ‌nationwide‌‌                       
basis‌ ‌without‌ ‌obtaining‌ ‌an‌ ‌advisory‌ ‌opinion‌ ‌from‌ ‌the‌ ‌Postal‌ ‌Regulatory‌ ‌Commission.‌ ‌The‌‌                       
lawsuits‌‌sought‌‌to‌‌enjoin‌‌the‌‌postal‌‌service‌‌from‌‌implementing‌‌any‌‌changes‌‌that‌‌would‌‌have‌‌a‌‌                             
nationwide‌ ‌effect‌ ‌on‌ ‌delivery‌ ‌service‌ ‌without‌ ‌first‌ ‌satisfying‌ ‌the‌ ‌necessary‌ ‌statutory‌ ‌and‌‌                       
regulatory‌ ‌procedures.‌ ‌ 

‌ 
The‌ ‌lawsuits‌ ‌also‌ ‌raised‌ ‌constitutional‌ ‌claims.‌ ‌The‌ ‌individual‌ ‌and‌ ‌civil‌ ‌rights‌ ‌plaintiffs‌ ‌alleged‌‌                         
that‌ ‌the‌ ‌postal‌ ‌service’s‌ ‌actions—which‌ ‌might‌ ‌have‌ ‌delayed‌ ‌the‌ ‌delivery‌ ‌of‌ ‌millions‌ ‌of‌ ‌mail‌‌                           
ballots‌ ‌and‌ ‌resulted‌ ‌in‌ ‌their‌ ‌rejection—were‌ ‌an‌ ‌‌unconstitutional‌ ‌‌infringement‌ ‌on‌‌the‌‌right‌‌to‌‌                         
vote‌ ‌in‌ ‌violation‌ ‌of‌ ‌the‌ ‌First‌ ‌and‌ ‌Fourteenth‌ ‌Amendments‌ ‌and‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌test.‌‌                         
Separately,‌ ‌the‌ ‌state‌ ‌attorneys‌ ‌general‌ ‌‌alleged‌ ‌that‌ ‌the‌‌postal‌‌service’s‌‌actions‌‌“on‌‌the‌‌eve‌‌of‌‌                             
the‌ ‌2020‌ ‌election—well‌ ‌after‌ ‌the‌‌[s]tates‌‌have‌‌established‌‌systems‌‌for‌‌voting‌‌using‌‌the‌‌Postal‌‌                           
Service—to‌‌no‌‌longer‌‌support‌‌the‌‌manner‌‌chosen‌‌by‌‌the‌‌[s]tates”‌‌impermissibly‌‌interfered‌‌with‌‌                         
the‌ ‌states’‌ ‌constitutional‌ ‌right‌ ‌to‌ ‌set‌ ‌the‌ ‌“Time,‌ ‌Places,‌ ‌and‌ ‌Manner‌ ‌of‌ ‌holding‌ ‌Elections‌ ‌for‌‌                             
Senators‌ ‌and‌ ‌Representatives,”‌ ‌under‌ ‌‌Art.‌ ‌I,‌ ‌§‌ ‌4‌ ‌of‌ ‌the‌ ‌U.S.‌ ‌Constitution,‌ ‌and‌ ‌to‌ ‌appoint‌‌                             
presidential‌ ‌electors‌ ‌“in‌ ‌such‌ ‌manner”‌ ‌as‌ ‌their‌ ‌legislatures‌ ‌direct,‌ ‌under‌ ‌‌Art.‌ ‌II,‌ ‌§‌ ‌1‌.‌ ‌ 

‌ 
At‌ ‌least‌ ‌four‌ ‌different‌ ‌federal‌ ‌district‌ ‌courts‌ ‌sided‌ ‌with‌ ‌the‌ ‌individual‌ ‌and‌ ‌state‌ ‌plaintiffs.‌‌On‌‌                             
September‌ ‌17,‌ ‌Judge‌ ‌Stanley‌ ‌Bastian‌ ‌of‌ ‌the‌ ‌Eastern‌ ‌District‌ ‌of‌ ‌Washington‌ ‌‌granted‌ ‌a‌‌                         
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nationwide‌ ‌injunction‌ ‌against‌ ‌the‌ ‌postal‌‌service’s‌‌operational‌‌changes.‌‌At‌‌the‌‌end‌‌of‌‌October,‌‌                         
the‌‌court‌‌‌ordered‌‌the‌‌USPS‌‌to‌‌report‌‌an‌‌“all‌‌clear”‌‌status‌‌with‌‌respect‌‌to‌‌election‌‌mail‌‌on‌‌a‌‌daily‌‌                                     
basis‌ ‌between‌ ‌November‌ ‌1‌ ‌and‌ ‌November‌ ‌10‌ ‌and‌ ‌to‌ ‌“make‌ ‌every‌ ‌effort‌ ‌to‌ ‌deliver”‌ ‌any‌‌                             
incoming‌ ‌ballots‌ ‌identified‌ ‌in‌ ‌the‌ ‌“all‌ ‌clear”‌ ‌process.‌‌ ‌  

‌ 
A‌ ‌few‌ ‌days‌ ‌later,‌ ‌on‌‌September‌‌21,‌‌Judge‌‌Victor‌‌Marrero‌‌of‌‌the‌‌Southern‌‌District‌‌of‌‌New‌‌York‌‌                                 
also‌ ‌enjoined‌ ‌the‌ ‌postal‌ ‌service‌ ‌from‌ ‌instituting‌‌its‌‌operational‌‌changes.‌‌Among‌‌other‌‌things,‌‌                         
Judge‌‌Marrero’s‌‌detailed‌‌‌order‌‌required‌‌the‌‌postal‌‌service‌‌to‌‌treat‌‌all‌‌election‌‌mail‌‌as‌‌First-Class‌‌                             
or‌ ‌Priority‌ ‌Express‌ ‌mail,‌ ‌mandated‌ ‌the‌ ‌approval‌ ‌of‌ ‌requested‌ ‌overtime‌ ‌between‌ ‌October‌ ‌26‌‌                         
and‌ ‌November‌ ‌6,‌ ‌and‌ ‌required‌ ‌the‌ ‌postal‌ ‌service‌ ‌to‌ ‌draft‌ ‌a‌ ‌“guidance‌ ‌memorandum”‌ ‌for‌‌                           
managerial‌ ‌staff‌ ‌on‌ ‌the‌ ‌proper‌ ‌handling‌ ‌of‌ ‌election‌ ‌mail.‌‌ ‌  

‌ 
The‌ ‌following‌ ‌week,‌ ‌on‌ ‌September‌ ‌28,‌ ‌two‌ ‌more‌ ‌district‌ ‌courts‌ ‌issued‌ ‌injunctions.‌ ‌The‌ ‌U.S.‌‌                           
District‌ ‌Court‌ ‌for‌‌the‌‌Eastern‌‌District‌‌of‌‌Pennsylvania‌‌enjoined‌‌the‌‌postal‌‌service’s‌‌operational‌‌                         
changes‌ ‌in‌ ‌a‌‌ruling‌‌that‌‌‌explicitly‌‌adopted‌‌‌Judge‌‌Marrero’s‌‌order.‌‌The‌‌Pennsylvania‌‌order‌‌also‌‌                           
forbade‌ ‌future‌ ‌implementation‌ ‌of‌ ‌the‌ ‌proposed‌ ‌operational‌ ‌changes‌ ‌until‌ ‌the‌ ‌postal‌ ‌service‌‌                       
received‌‌an‌‌advisory‌‌opinion‌‌from‌‌the‌‌Postal‌‌Regulatory‌‌Commission.‌‌Judge‌‌Emmet‌‌Sullivan‌‌of‌‌                         
the‌‌U.S.‌‌District‌‌Court‌‌for‌‌the‌‌District‌‌of‌‌Columbia‌‌‌issued‌‌an‌‌injunction‌‌on‌‌September‌‌28.‌‌And,‌‌in‌‌                                 
early‌‌November,‌‌Judge‌‌Sullivan‌‌issued‌‌a‌‌further‌‌series‌‌of‌‌orders‌‌in‌‌the‌‌District‌‌of‌‌Columbia‌‌case‌‌                               
with‌ ‌directives‌ ‌for‌ ‌the‌ ‌USPS‌ ‌regarding‌ ‌its‌ ‌handling‌ ‌of‌ ‌election-related‌ ‌mail.‌ ‌On‌ ‌November‌ ‌1,‌‌                           
Sullivan‌‌‌instructed‌‌the‌‌USPS‌‌to‌‌use‌‌express‌‌mail‌‌to‌‌expedite‌‌delivery‌‌of‌‌ballots.‌‌Two‌‌days‌‌later,‌‌                               
on‌ ‌Election‌ ‌Day,‌ ‌Sullivan‌ ‌‌ordered‌ ‌the‌ ‌USPS‌ ‌to‌ ‌sweep‌ ‌its‌ ‌facilities‌ ‌to‌ ‌discover‌ ‌and‌ ‌mail‌ ‌out‌‌                               
delayed‌ ‌ballots‌ ‌in‌ ‌Florida,‌ ‌Pennsylvania,‌ ‌Michigan,‌‌and‌‌Georgia,‌‌among‌‌other‌‌states.‌‌The‌‌next‌‌                         
day,‌ ‌Sullivan‌ ‌entered‌ ‌a‌ ‌similar‌ ‌‌order‌ ‌requiring‌ ‌the‌ ‌USPS‌ ‌to‌ ‌conduct‌ ‌immediate‌ ‌sweeps‌ ‌of‌ ‌its‌‌                             
Texas‌ ‌facilities.‌‌ ‌  

‌ 

Part‌ ‌III‌ ‌Conclusion‌ ‌ 
‌ 

The‌‌widespread‌‌adoption‌‌of‌‌vote-by-mail‌‌spurred‌‌litigation‌‌designed‌‌to‌‌facilitate‌‌the‌‌return‌‌and‌‌                         
delivery‌ ‌of‌ ‌mail‌ ‌ballots.‌ ‌Challenges‌ ‌to‌ ‌restrictions‌ ‌on‌ ‌third-party‌‌ballot‌‌collection‌‌and‌‌delivery‌‌                         
gained‌‌little‌‌traction,‌‌as‌‌courts‌‌declined‌‌to‌‌find‌‌that‌‌such‌‌restrictions‌‌placed‌‌severe‌‌burdens‌‌on‌‌                             
voters.‌ ‌Challenges‌ ‌to‌ ‌drop‌ ‌box‌ ‌restrictions‌ ‌and‌ ‌limits‌ ‌were‌ ‌mixed:‌ ‌Federal‌ ‌district‌ ‌courts‌ ‌in‌‌                           
Texas,‌ ‌Ohio,‌ ‌and‌‌Pennsylvania‌‌were‌‌receptive‌‌to‌‌plaintiffs’‌‌claims,‌‌but‌‌federal‌‌appellate‌‌courts‌‌                         
ultimately‌ ‌stayed‌ ‌the‌ ‌injunctions‌ ‌issued‌ ‌in‌ ‌Texas‌ ‌and‌ ‌Ohio.‌ ‌Proponents‌ ‌of‌ ‌vote-by-mail‌ ‌were‌‌                         
most‌‌successful‌‌in‌‌their‌‌USPS-related‌‌litigation,‌‌as‌‌numerous‌‌federal‌‌district‌‌courts‌‌enjoined‌‌the‌‌                         
postal‌ ‌service’s‌ ‌operational‌ ‌changes‌ ‌and‌ ‌ordered‌ ‌USPS‌ ‌to‌ ‌conduct‌ ‌emergency‌ ‌sweeps‌ ‌of‌ ‌its‌‌                         
facilities‌ ‌to‌ ‌mail‌ ‌out‌ ‌delayed‌ ‌ballots.‌‌ ‌  
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Part‌ ‌IV:‌ ‌Challenges‌ ‌to‌ ‌Mail‌ ‌Ballot‌ ‌Voter‌ ‌Verification‌‌ 
Procedures‌ ‌ 
Authors‌:‌ ‌Zahavah‌ ‌Levine‌ ‌and‌ ‌Theodora‌ ‌Raymond-Sidel‌ ‌ 

‌ 
Parts‌ ‌I-III‌ ‌of‌ ‌this‌ ‌report‌ ‌reviewed‌ ‌litigation‌ ‌over‌ ‌rules‌ ‌and‌ ‌requirements‌ ‌for‌ ‌obtaining‌ ‌an‌‌                           
application‌ ‌to‌ ‌vote‌ ‌by‌ ‌mail,‌ ‌eligibility‌ ‌requirements‌ ‌to‌ ‌be‌ ‌approved‌ ‌for‌ ‌an‌ ‌absentee‌ ‌ballot,‌‌                           
submission‌ ‌rules‌ ‌for‌ ‌marking‌ ‌and‌ ‌preparing‌ ‌mail‌ ‌ballots,‌ ‌receipt‌‌deadlines‌‌for‌‌returning‌‌mail‌‌                         
ballots,‌ ‌and‌ ‌restrictions‌ ‌on‌ ‌who‌ ‌can‌ ‌help‌ ‌voters‌ ‌in‌ ‌the‌ ‌process.‌ ‌Part‌ ‌IV‌ ‌examines‌ ‌litigation‌‌                             
challenging‌‌how‌‌election‌‌officials‌‌verified‌‌that‌‌a‌‌submitted‌‌mail‌‌ballot‌‌was‌‌cast‌‌by‌‌the‌‌intended‌‌                             
voter‌ ‌and‌ ‌what‌ ‌processes‌ ‌they‌ ‌used‌ ‌for‌ ‌rejecting‌ ‌ballots‌ ‌that‌ ‌did‌ ‌not‌ ‌meet‌ ‌the‌ ‌verification‌‌                             
requirements.‌‌ ‌  

‌ 
Every‌‌state‌‌has‌‌a‌‌process‌‌for‌‌verifying‌‌the‌‌identity‌‌of‌‌each‌‌voter‌‌who‌‌casts‌‌an‌‌absentee‌‌ballot.‌‌                                 
Election‌‌officials‌‌use‌‌these‌‌procedures‌‌to‌‌ensure‌‌that‌‌the‌‌person‌‌who‌‌submitted‌‌the‌‌ballot‌‌is,‌‌in‌‌                               
fact,‌‌the‌‌duly‌‌registered‌‌voter‌‌who‌‌requested‌‌the‌‌ballot.‌‌The‌‌processes‌‌are‌‌designed‌‌to‌‌ensure‌‌                             
against‌‌voter‌‌fraud‌‌in‌‌mail‌‌voting,‌‌as‌‌there‌‌is‌‌no‌‌poll‌‌worker‌‌standing‌‌by‌‌every‌‌absentee‌‌voter‌‌to‌‌                                   
verify‌‌the‌‌voter’s‌‌identity.‌‌While‌‌there‌‌was‌‌‌no‌‌evidence‌‌of‌‌widespread‌‌fraud‌‌in‌‌mail‌‌voting‌‌in‌‌the‌‌                                 
United‌ ‌States,‌ ‌there‌ ‌were‌ ‌‌isolated‌ ‌cases‌.‌‌ ‌  

‌ 
Almost‌ ‌all‌ ‌states‌ ‌required‌ ‌the‌ ‌voter‌ ‌to‌ ‌sign‌ ‌an‌ ‌official‌ ‌return‌ ‌ballot‌ ‌envelope‌ ‌or‌ ‌certificate‌‌to‌‌                               
affirm‌ ‌that‌ ‌the‌ ‌person‌ ‌casting‌ ‌the‌ ‌vote‌‌was‌‌the‌‌intended‌‌voter,‌‌was‌‌eligible‌‌to‌‌vote‌‌absentee,‌‌                               
had‌‌not‌‌already‌‌voted‌‌in‌‌the‌‌election,‌‌and‌‌that‌‌the‌‌voter‌‌information‌‌provided‌‌on‌‌the‌‌envelope‌‌                               
or‌‌certificate‌‌was‌‌true‌‌and‌‌correct.‌‌‌Most‌‌states‌‌additionally‌‌verified‌‌the‌‌identity‌‌of‌‌mail‌‌voters‌‌in‌‌                               
one‌ ‌of‌ ‌two‌ ‌ways:‌ ‌(i)‌ ‌by‌ ‌comparing‌ ‌the‌ ‌voter’s‌ ‌signature‌ ‌on‌ ‌the‌ ‌ballot‌ ‌return‌ ‌envelope‌ ‌or‌‌                               
certificate‌‌to‌‌the‌‌voter’s‌‌signature‌‌on‌‌file‌‌with‌‌the‌‌election‌‌office‌‌to‌‌confirm‌‌they‌‌matched,‌‌or‌‌(ii)‌‌                                 
by‌ ‌having‌ ‌a‌ ‌witness‌ ‌or‌ ‌a‌ ‌notary‌ ‌public‌ ‌sign‌‌the‌‌ballot,‌‌return‌‌envelope,‌‌or‌‌certificate‌‌to‌‌attest‌‌                                 
that‌‌the‌‌ballot‌‌was‌‌completed‌‌by‌‌the‌‌intended‌‌voter.‌‌‌Arkansas‌‌additionally‌‌required‌‌that‌‌voters‌‌                           
return‌‌a‌‌photocopy‌‌of‌‌identification‌‌with‌‌their‌‌absentee‌‌or‌‌mail‌‌ballot,‌‌and‌‌‌Ohio‌‌and‌‌Minnesota‌‌                             
asked‌‌voters‌‌to‌‌write‌‌their‌‌driver’s‌‌license‌‌number‌‌or‌‌the‌‌last‌‌four‌‌digits‌‌of‌‌their‌‌Social‌‌Security‌‌                                 
number‌ ‌on‌ ‌their‌ ‌return‌ ‌envelope‌ ‌or‌ ‌certification‌ ‌statement.‌‌ ‌  

‌ 
In‌ ‌some‌ ‌states,‌ ‌when‌ ‌election‌ ‌officials‌ ‌determined‌ ‌that‌ ‌a‌ ‌ballot‌ ‌failed‌ ‌to‌ ‌meet‌ ‌any‌ ‌of‌ ‌the‌‌                               
signature‌‌or‌‌witness‌‌requirements,‌‌they‌‌simply‌‌did‌‌not‌‌count‌‌the‌‌vote,‌‌and‌‌the‌‌voter‌‌may‌‌never‌‌                               
have‌‌known.‌‌In‌‌most‌‌states,‌‌however,‌‌and‌‌largely‌‌in‌‌response‌‌to‌‌litigation‌‌over‌‌the‌‌last‌‌several‌‌                               
years,‌ ‌election‌ ‌officials‌ ‌notified‌ ‌voters‌ ‌of‌ ‌any‌ ‌ballot‌ ‌“defect”‌ ‌(e.g.‌ ‌a‌ ‌missing‌ ‌voter‌ ‌signature,‌‌a‌‌                             
“mismatched”‌ ‌voter‌ ‌signature,‌ ‌or‌ ‌a‌ ‌missing‌ ‌witness‌ ‌signature)‌ ‌and‌ ‌provided‌ ‌them‌ ‌an‌‌                       
opportunity‌ ‌to‌ ‌fix‌ ‌or‌ ‌“cure”‌ ‌the‌ ‌problem.‌ ‌ 
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https://www.brookings.edu/blog/fixgov/2020/06/02/low-rates-of-fraud-in-vote-by-mail-states-show-the-benefits-outweigh-the-risks/
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‌ 
While‌ ‌the‌ ‌coronavirus‌ ‌pandemic‌ ‌significantly‌‌‌increased‌‌demand‌‌for‌‌mail‌‌balloting‌‌in‌‌the‌‌2020‌‌                         
elections,‌ ‌the‌ ‌surge‌ ‌in‌ ‌mail‌ ‌voting‌ ‌also‌ ‌raised‌ ‌some‌ ‌concerns.‌ ‌Some‌ ‌voters‌ ‌in‌ ‌states‌ ‌with‌‌                             
witness‌ ‌requirements‌‌for‌‌absentee‌‌balloting‌‌feared‌‌the‌‌health‌‌risks‌‌of‌‌complying‌‌with‌‌witness‌‌                         
requirements,‌ ‌given‌ ‌the‌ ‌growing‌ ‌pandemic.‌ ‌From‌ ‌a‌ ‌policy‌‌perspective,‌‌some‌‌were‌‌concerned‌‌                       
that‌‌a‌‌huge‌‌number‌‌of‌‌mail‌‌ballots‌‌would‌‌be‌‌rejected.‌‌According‌‌to‌‌a‌‌‌study‌‌by‌‌National‌‌Public‌‌                                 
Radio,‌ ‌550,000‌ ‌mail‌ ‌ballots‌ ‌were‌ ‌rejected‌ ‌nationwide‌ ‌in‌ ‌the‌ ‌2020‌ ‌primary‌ ‌elections,‌ ‌with‌‌                         
signature‌ ‌mismatches‌ ‌and‌ ‌missing‌‌signatures‌‌among‌‌the‌‌most‌‌common‌‌reasons‌‌for‌‌rejection‌‌                       
(late‌‌arrival‌‌was‌‌the‌‌other‌‌most‌‌common‌‌reason).‌‌This‌‌was‌‌substantially‌‌more‌‌ballot‌‌rejections‌‌                           
than‌ ‌in‌ ‌the‌ ‌2016‌ ‌general‌ ‌election‌ ‌(318,728).‌‌ ‌  

‌ 
As‌ ‌a‌ ‌result,‌ ‌signature‌ ‌verification‌ ‌practices‌ ‌and‌ ‌witness‌ ‌requirements‌ ‌came‌ ‌under‌ ‌renewed‌‌                       
scrutiny‌ ‌ahead‌ ‌of‌ ‌the‌ ‌November‌ ‌election.‌ ‌Voting‌ ‌rights‌ ‌advocates‌ ‌filed‌ ‌a‌ ‌flood‌ ‌of‌ ‌lawsuits,‌‌                           
challenging‌‌state‌‌absentee‌‌voter‌‌verification‌‌practices‌‌and‌‌state‌‌policies‌‌governing‌‌the‌‌rejection‌‌                       
of‌ ‌mail‌ ‌ballots‌ ‌for‌ ‌defects‌ ‌where‌ ‌voters‌ ‌are‌ ‌not‌ ‌first‌ ‌afforded‌ ‌an‌ ‌opportunity‌ ‌to‌ ‌cure‌ ‌the‌‌                               
defects.‌‌ ‌  

‌ 
Initial‌ ‌data‌ ‌from‌ ‌the‌ ‌2020‌ ‌general‌ ‌election‌ ‌‌suggested‌ ‌that‌ ‌mail‌ ‌ballot‌ ‌rejection‌ ‌rates‌ ‌‌did‌ ‌not‌‌                             
spike‌.‌ ‌In‌ ‌most‌ ‌states‌ ‌that‌ ‌have‌ ‌‌reported‌‌rejection‌‌rates‌‌(as‌‌a‌‌share‌‌of‌‌total‌‌ballots‌‌cast),‌‌rates‌‌                                 
were‌ ‌actually‌ ‌‌lower‌ ‌‌than‌ ‌they‌ ‌were‌ ‌in‌ ‌2016.‌ ‌A‌ ‌variety‌ ‌of‌ ‌factors‌ ‌likely‌ ‌contributed‌ ‌to‌ ‌the‌‌                               
lower-than-feared‌‌rejection‌‌rates‌‌of‌‌absentee‌‌ballots,‌‌including‌‌revised‌‌and‌‌relaxed‌‌verification‌‌                     
procedures‌ ‌(some‌‌of‌‌which‌‌resulted‌‌from‌‌litigation),‌‌expanded‌‌cure‌‌processes‌‌(some‌‌of‌‌which‌‌                         
resulted‌ ‌from‌ ‌litigation),‌ ‌increased‌ ‌voter‌ ‌education‌ ‌which‌ ‌led‌ ‌more‌ ‌voters‌ ‌to‌ ‌mail‌ ‌in‌ ‌their‌‌                           
ballots‌ ‌early,‌ ‌and,‌ ‌perhaps,‌ ‌the‌ ‌reluctance‌ ‌of‌ ‌state‌ ‌officials‌ ‌to‌ ‌discard‌ ‌mail‌ ‌ballots‌ ‌during‌ ‌a‌‌                             
pandemic.‌‌ ‌  

‌ 
This‌‌section‌‌surveys‌‌the‌‌litigation‌‌challenging‌‌states’‌‌signature‌‌verification‌‌practices‌‌and‌‌witness‌‌                       
requirements‌‌leading‌‌up‌‌to‌‌the‌‌2020‌‌general‌‌election.‌‌The‌‌success‌‌of‌‌such‌‌litigation‌‌was‌‌mixed.‌‌                             
Many‌ ‌lawsuits‌ ‌resulted‌ ‌in‌ ‌consent‌ ‌decrees‌ ‌or‌ ‌voluntary‌ ‌dismissals‌ ‌after‌ ‌the‌ ‌state‌ ‌voluntarily‌‌                         
adopted‌ ‌new‌ ‌voter‌ ‌verification‌ ‌policies‌ ‌likely‌ ‌to‌ ‌reduce‌ ‌the‌ ‌rejection‌ ‌rate‌ ‌of‌ ‌mail‌ ‌ballots.‌ ‌For‌‌                             
those‌ ‌lawsuits‌ ‌that‌ ‌reached‌ ‌rulings‌ ‌on‌ ‌the‌ ‌merits,‌ ‌for‌ ‌federal‌ ‌constitutional‌ ‌law‌ ‌claims,‌‌                         
outcomes‌‌generally‌‌turned‌‌on‌‌the‌‌court’s‌‌views‌‌of‌‌(i)‌‌how‌‌severe‌‌a‌‌burden‌‌the‌‌ballot‌‌verification‌‌                               
requirement‌ ‌imposed‌ ‌on‌ ‌voters,‌ ‌(ii)‌ ‌the‌ ‌strength‌ ‌of‌ ‌the‌ ‌state’s‌ ‌argument‌ ‌that‌ ‌the‌ ‌ballot‌‌                           
requirement‌ ‌was‌ ‌appropriate‌ ‌or‌ ‌necessary‌ ‌to‌ ‌deter‌ ‌voter‌ ‌fraud‌ ‌and‌ ‌protect‌ ‌the‌ ‌integrity‌ ‌of‌‌                           
elections,‌‌and‌‌(iii)‌‌whether‌‌voting‌‌by‌‌mail‌‌is‌‌a‌‌state-created‌‌liberty‌‌interest‌‌subject‌‌to‌‌procedural‌‌                             
due‌ ‌process‌ ‌protection‌ ‌under‌‌the‌‌‌Mathews‌‌test.‌‌Courts‌‌were‌‌mixed‌‌on‌‌the‌‌constitutionality‌‌of‌‌                           
state‌ ‌laws‌ ‌that‌ ‌permitted‌ ‌rejection‌ ‌of‌ ‌mail‌ ‌ballots‌ ‌with‌ ‌no‌ ‌opportunity‌ ‌for‌ ‌the‌ ‌voter‌ ‌to‌ ‌cure.‌ ‌ 
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http://electionlab.mit.edu/sites/default/files/2020-12/How-we-voted-in-2020-v01.pdf#page=2
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https://journalofdemocracy.org/articles/the-miracle-and-tragedy-of-the-2020-u-s-election/
https://www.nytimes.com/2020/11/02/us/election-ballots-rejections.html
https://www.nytimes.com/2020/11/02/us/election-ballots-rejections.html
https://ballotpedia.org/Election_results,_2020:_Analysis_of_rejected_ballots
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‌ 

Signature‌ ‌Verification‌ ‌Requirements‌‌ ‌  
‌ 

For‌ ‌the‌ ‌2020‌ ‌general‌ ‌election,‌ ‌at‌ ‌least‌ ‌31‌ ‌‌states‌ ‌required‌ ‌election‌ ‌officials‌ ‌to‌ ‌compare‌ ‌the‌‌                             
signature‌‌on‌‌the‌‌ballot‌‌return‌‌envelope‌‌or‌‌certificate‌‌with‌‌the‌‌intended‌‌voter’s‌‌signature‌‌on‌‌file,‌‌                             
to‌ ‌see‌ ‌if‌ ‌they‌‌matched.‌‌For‌‌a‌‌detailed‌‌summary‌‌of‌‌the‌‌rules‌‌and‌‌processes‌‌used‌‌for‌‌signature‌‌                                 
verification,‌ ‌see‌ ‌the‌ ‌Stanford-MIT‌ ‌Healthy‌ ‌Elections‌ ‌Project‌ ‌report‌ ‌‌Signature‌ ‌Verification‌ ‌and‌‌                     
Witness‌ ‌Requirements‌ ‌for‌ ‌Mail‌ ‌Ballots‌ ‌in‌ ‌the‌ ‌2020‌ ‌Elections‌.‌‌ ‌  

‌ 
In‌ ‌recent‌ ‌elections,‌ ‌a‌ ‌significant‌ ‌number‌ ‌of‌ ‌absentee‌ ‌ballots‌ ‌have‌ ‌been‌ ‌rejected‌ ‌for‌‌                         
signature-related‌ ‌defects.‌ ‌‌In‌ ‌the‌ ‌2016‌‌presidential‌‌election,‌‌about‌‌91,000‌‌ballots‌‌(about‌‌‌.275%‌‌                       
of‌ ‌all‌ ‌mail‌ ‌ballots‌ ‌cast‌)‌ ‌were‌ ‌rejected‌ ‌for‌ ‌“mismatched‌ ‌signatures”—because‌ ‌election‌ ‌officials‌‌                       
determined‌ ‌the‌ ‌signature‌ ‌on‌‌the‌‌ballot‌‌envelope‌‌did‌‌not‌‌match‌‌the‌‌signature(s)‌‌on‌‌file.‌‌About‌‌                             
66,000‌ ‌ballots‌ ‌(about‌ ‌‌.2%‌ ‌of‌ ‌all‌ ‌mail‌ ‌ballots‌ ‌cast‌)‌ ‌were‌ ‌rejected‌ ‌because‌‌the‌‌voter’s‌‌signature‌‌                             
was‌‌missing.‌‌In‌‌the‌‌2018‌‌midterm‌‌elections,‌‌about‌‌‌64,000‌‌ballots‌‌(about‌‌.2%‌‌of‌‌all‌‌mail‌‌ballots‌‌                               
cast)‌ ‌were‌ ‌rejected‌ ‌for‌ ‌mismatched‌ ‌signatures,‌ ‌and‌ ‌almost‌ ‌‌as‌‌many‌‌ballots‌‌were‌‌rejected‌‌for‌‌                           
missing‌ ‌the‌ ‌voter’s‌ ‌signature.‌ ‌In‌ ‌aggregate,‌ ‌that‌ ‌means‌‌between‌‌.4%‌‌to‌‌.475%‌‌of‌‌ballots‌‌were‌‌                             
rejected‌‌in‌‌2016‌‌and‌‌2018‌‌for‌‌voter‌‌signature‌‌issues.‌‌The‌‌rejection‌‌rates‌‌in‌‌the‌‌2020‌‌primaries‌‌                               
were‌ ‌even‌ ‌higher,‌ ‌causing‌ ‌some‌ ‌to‌ ‌fear‌ ‌that‌ ‌massive‌ ‌numbers‌ ‌of‌ ‌absentee‌ ‌ballots‌ ‌might‌ ‌be‌‌                             
rejected‌‌in‌‌the‌‌2020‌‌general‌‌election,‌‌particularly‌‌as‌‌the‌‌ballot‌‌rejection‌‌rates‌‌tend‌‌to‌‌be‌‌‌higher‌‌                               
among‌ ‌first-time‌ ‌mail‌ ‌ballot‌ ‌users.‌ ‌ 
‌ ‌  

Given‌ ‌the‌ ‌anticipated‌ ‌‌increase‌ ‌in‌ ‌absentee‌ ‌voting‌ ‌because‌ ‌of‌ ‌the‌ ‌coronavirus‌ ‌pandemic,‌‌                       
signature‌‌requirements‌‌for‌‌absentee‌‌ballots‌‌were‌‌a‌‌frequent‌‌subject‌‌of‌‌litigation.‌‌Challenges‌‌to‌‌                         
signature‌ ‌verification‌ ‌laws‌ ‌were‌ ‌among‌ ‌the‌ ‌most‌‌voluminous‌‌claims‌‌brought‌‌during‌‌the‌‌2020‌‌                         
elections.‌ ‌ 

‌ 
Plaintiffs‌ ‌generally‌ ‌challenged‌ ‌two‌ ‌kinds‌ ‌of‌ ‌practices.‌ ‌‌First,‌ ‌they‌ ‌challenged‌ ‌the‌ ‌use‌ ‌of‌ ‌the‌‌                           
signature‌ ‌verification‌ ‌process‌ ‌as‌ ‌a‌ ‌basis‌ ‌to‌ ‌reject‌ ‌ballots,‌ ‌particularly‌ ‌in‌ ‌states‌ ‌that‌ ‌lacked‌‌                           
statewide‌‌standards‌‌and‌‌training.‌‌Second,‌‌and‌‌often‌‌in‌‌the‌‌alternative,‌‌plaintiffs‌‌requested‌‌that‌‌                         
states‌‌adopt‌‌so-called‌‌“notice‌‌and‌‌cure”‌‌procedures‌‌that‌‌would‌‌require‌‌local‌‌election‌‌officials‌‌to‌‌                           
notify‌ ‌voters‌ ‌and‌ ‌provide‌ ‌them‌ ‌with‌ ‌an‌ ‌opportunity‌ ‌to‌ ‌fix‌ ‌defective‌ ‌ballots‌ ‌before‌ ‌they‌ ‌are‌                             
rejected.‌‌ ‌  

‌ 
The‌ ‌success‌‌of‌‌the‌‌pre-Election‌‌Day‌‌litigation‌‌was‌‌mixed.‌‌Lawsuits‌‌in‌‌several‌‌states‌‌resulted‌‌in‌‌                             
new‌ ‌rules‌ ‌that‌ ‌made‌ ‌it‌ ‌less‌ ‌likely‌ ‌that‌ ‌election‌ ‌officials‌ ‌would‌ ‌reject‌ ‌ballots‌ ‌for‌ ‌signature‌‌                             
mismatches‌‌and‌‌made‌‌it‌‌easier‌‌for‌‌voters‌‌to‌‌remedy‌‌signature‌‌defects‌‌on‌‌ballots,‌‌thus‌‌reducing‌‌                             
the‌ ‌number‌ ‌of‌ ‌ballot‌ ‌rejections.‌ ‌Many‌ ‌lawsuits‌ ‌resulted‌ ‌in‌ ‌consent‌ ‌decrees‌ ‌or‌ ‌voluntary‌‌                         
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https://healthyelections.org/sites/default/files/2020-10/Signature-Verification-Report.pdf#page=22
https://healthyelections.org/sites/default/files/2020-10/Signature-Verification-Report.pdf#page=22
https://healthyelections.org/final-reports/signature-verification
https://healthyelections.org/final-reports/signature-verification
https://www.eac.gov/sites/default/files/eac_assets/1/6/2016_EAVS_Comprehensive_Report.pdf#page=17
https://www.eac.gov/sites/default/files/eac_assets/1/6/2016_EAVS_Comprehensive_Report.pdf#page=17
https://www.eac.gov/sites/default/files/eac_assets/1/6/2016_EAVS_Comprehensive_Report.pdf#page=17
https://healthyelections.org/sites/default/files/2020-10/Signature-Verification-Report.pdf#page=24
https://www.eac.gov/sites/default/files/eac_assets/1/6/2018_EAVS_Report.pdf#page=23
https://www.npr.org/2020/08/22/904693468/more-than-550-000-primary-absentee-ballots-rejected-in-2020-far-outpacing-2016
https://www.statista.com/statistics/1184283/presidential-election-absentee-ballots-requested-share-2016-ballots-us/
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dismissals‌‌after‌‌the‌‌state‌‌voluntarily‌‌adopted‌‌new‌‌voter‌‌verification‌‌policies‌‌likely‌‌to‌‌reduce‌‌the‌‌                           
rejection‌ ‌rate‌ ‌of‌ ‌mail‌ ‌ballots.‌‌ ‌  

‌ 
For‌‌those‌‌lawsuits‌‌that‌‌reached‌‌rulings‌‌on‌‌the‌‌merits,‌‌some‌‌plaintiffs‌‌won,‌‌and‌‌others‌‌lost.‌‌For‌‌                               
federal‌ ‌law‌ ‌claims,‌ ‌outcomes‌‌generally‌‌turned‌‌on‌‌the‌‌court’s‌‌views‌‌of‌‌(i)‌‌how‌‌severe‌‌a‌‌burden‌‌                               
the‌ ‌ballot‌‌verification‌‌requirement‌‌imposed‌‌on‌‌voters,‌‌(ii)‌‌the‌‌strength‌‌of‌‌the‌‌state’s‌‌argument‌‌                           
that‌‌the‌‌ballot‌‌requirement‌‌was‌‌appropriate‌‌or‌‌necessary‌‌to‌‌deter‌‌voter‌‌fraud‌‌and‌‌protect‌‌the‌‌                             
integrity‌‌of‌‌elections,‌‌and‌‌(iii)‌‌whether‌‌voting‌‌by‌‌mail‌‌is‌‌a‌‌state-created‌‌liberty‌‌interest‌‌subject‌‌to‌‌                               
procedural‌ ‌due‌ ‌process‌ ‌protection‌ ‌under‌ ‌the‌ ‌‌Mathews‌ ‌test.‌ ‌Courts‌ ‌were‌ ‌mixed‌ ‌on‌ ‌the‌‌                         
constitutionality‌ ‌of‌ ‌state‌ ‌laws‌ ‌that‌ ‌permitted‌ ‌rejection‌ ‌of‌ ‌mail‌ ‌ballots‌ ‌with‌‌no‌‌opportunity‌‌for‌‌                           
the‌ ‌voter‌ ‌to‌ ‌cure.‌‌ ‌  

‌ 
Lack‌ ‌of‌ ‌Uniform‌ ‌Standards‌ ‌and‌ ‌Training‌ ‌for‌ ‌Signature‌ ‌Verification‌ ‌ 

‌ 
Lawsuits‌ ‌challenging‌ ‌signature‌ ‌verification‌ ‌processes,‌‌sometimes‌‌called‌‌“matching‌‌processes,”‌‌                 
typically‌ ‌alleged‌ ‌that‌ ‌the‌ ‌state‌ ‌lacked‌ ‌uniform‌ ‌standards‌ ‌or‌ ‌criteria‌ ‌for‌ ‌deciding‌ ‌whether‌‌                         
signatures‌ ‌on‌ ‌ballot‌ ‌envelopes‌ ‌matched‌ ‌signatures‌ ‌on‌ ‌record‌ ‌with‌ ‌election‌ ‌offices.‌ ‌Plaintiffs‌‌                       
argued‌ ‌that‌ ‌officials‌ ‌responsible‌ ‌for‌‌comparing‌‌signatures‌‌lacked‌‌the‌‌necessary‌‌expertise‌‌and‌‌                       
training‌ ‌to‌ ‌perform‌ ‌such‌ ‌comparisons‌ ‌and‌ ‌were,‌ ‌thus,‌ ‌prone‌ ‌to‌ ‌making‌ ‌errors.‌‌They‌‌claimed‌‌                           
that‌ ‌these‌ ‌weaknesses‌ ‌violated‌ ‌the‌ ‌U.S.‌ ‌Constitution’s‌‌guarantee‌‌of‌‌equal‌‌protection‌‌because‌‌                       
the‌ ‌votes‌ ‌of‌ ‌different‌ ‌voters‌ ‌were‌ ‌subject‌ ‌to‌ ‌disparate‌ ‌treatment.‌‌ ‌  

‌ 
Several‌‌such‌‌cases‌‌in‌‌2020‌‌led‌‌to‌‌consent‌‌decrees‌‌or‌‌states‌‌voluntarily‌‌altering‌‌their‌‌policies.‌‌In‌‌                               
Michigan,‌ ‌for‌ ‌example,‌ ‌the‌ ‌progressive‌ ‌advocacy‌ ‌organization‌‌‌Priorities‌‌USA‌‌‌sued‌‌the‌‌state‌‌in‌‌                         
December‌ ‌2019‌ ‌(before‌ ‌the‌ ‌pandemic),‌ ‌alleging‌ ‌that‌ ‌Michigan‌ ‌lacked‌ ‌uniform‌ ‌statewide‌‌                     
standards‌ ‌for‌ ‌reviewing‌ ‌and‌ ‌comparing‌ ‌signatures.‌ ‌That‌ ‌deficiency,‌ ‌the‌ ‌lawsuit‌ ‌said,‌ ‌allowed‌‌                       
election‌‌officials‌‌throughout‌‌the‌‌state‌‌to‌‌employ‌‌arbitrary‌‌and‌‌divergent‌‌criteria‌‌in‌‌the‌‌matching‌‌                           
process.‌ ‌The‌ ‌complaint‌ ‌also‌ ‌alleged‌ ‌that‌ ‌many‌ ‌officials‌ ‌engaging‌ ‌in‌‌the‌‌matching‌‌process‌‌did‌‌                           
not‌ ‌have‌ ‌sufficient‌ ‌training‌ ‌and‌ ‌skills‌ ‌to‌ ‌compare‌ ‌signatures‌ ‌accurately.‌ ‌In‌ ‌April‌ ‌2020,‌ ‌the‌‌                           
Michigan‌‌secretary‌‌of‌‌state‌‌released‌‌new‌‌‌signature‌‌verification‌‌guidance‌,‌‌and‌‌plaintiffs‌‌dropped‌‌                       
the‌‌‌suit‌.‌‌The‌‌new‌‌guidance,‌‌which‌‌was‌‌reissued‌‌on‌‌October‌‌6,‌‌2020,‌‌for‌‌the‌‌general‌‌election,‌‌did‌‌                                 
not‌ ‌eliminate‌ ‌the‌ ‌practice‌ ‌of‌ ‌signature‌‌verification‌‌altogether,‌‌but‌‌it‌‌implemented‌‌a‌‌statewide‌‌                         
standard‌ ‌designed‌ ‌to‌ ‌reduce‌ ‌erroneous‌ ‌rejections.‌ ‌It‌ ‌stated:‌ ‌ 

‌ 
Signature‌ ‌review‌ ‌begins‌ ‌with‌ ‌the‌ ‌presumption‌ ‌that‌ ‌the‌ ‌voter’s‌ ‌…‌ ‌envelope‌‌                     
signature‌‌is‌‌his‌‌or‌‌her‌‌genuine‌‌signature.‌‌1.‌‌If‌‌there‌‌are‌‌any‌‌redeeming‌‌qualities‌‌                           
in‌ ‌the‌ ‌…‌ ‌return‌ ‌envelope‌ ‌signature‌ ‌as‌ ‌compared‌ ‌to‌ ‌the‌ ‌signature‌ ‌on‌‌file,‌‌treat‌‌                           
the‌ ‌signature‌ ‌as‌ ‌valid.‌ ‌…‌ ‌2.‌ ‌A‌ ‌voter’s‌ ‌signature‌ ‌should‌ ‌be‌ ‌considered‌‌                       
questionable‌ ‌only‌ ‌if‌ ‌it‌ ‌differs‌ ‌in‌ ‌multiple,‌‌significant‌‌and‌‌obvious‌‌respects‌‌from‌‌                       
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https://priorities.org/
https://priorities.org/
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the‌‌signature‌‌on‌‌file.‌‌Slight‌‌dissimilarities‌‌should‌‌be‌‌resolved‌‌in‌‌favor‌‌of‌‌the‌‌voter‌‌                           
whenever‌ ‌possible.‌ ‌ 

‌ 
This‌ ‌guidance‌ ‌was‌ ‌in‌ ‌effect‌ ‌for‌ ‌the‌‌2020‌‌general‌‌election‌‌but‌‌was‌‌invalidated‌‌by‌‌the‌‌Michigan‌‌                               
court‌ ‌of‌ ‌claims‌ ‌after‌‌the‌‌election.‌‌On‌‌March‌‌9,‌‌2021,‌‌the‌‌court‌‌‌ruled‌‌‌that‌‌the‌‌October‌‌6,‌‌2020,‌‌                                   
guidance‌‌constituted‌‌a‌‌“rule”‌‌as‌‌defined‌‌by‌‌the‌‌state’s‌‌Administrative‌‌Procedures‌‌Act‌‌(APA)‌‌and‌‌                           
that‌‌it‌‌was‌‌unlawfully‌‌issued‌‌without‌‌following‌‌the‌‌formal‌‌rule-making‌‌procedures‌‌required‌‌by‌‌                         
the‌ ‌APA.‌ ‌Thus,‌ ‌the‌ ‌guidance‌ ‌is‌ ‌no‌ ‌longer‌ ‌in‌ ‌effect‌ ‌for‌ ‌future‌ ‌elections.‌ ‌ 

‌ 
Similarly,‌ ‌in‌ ‌Pennsylvania,‌ ‌the‌ ‌League‌ ‌of‌ ‌Women‌ ‌Voters‌ ‌‌challenged‌ ‌the‌ ‌state’s‌ ‌practice‌ ‌of‌‌                         
signature‌ ‌matching‌ ‌in‌ ‌federal‌ ‌court,‌ ‌alleging‌ ‌the‌ ‌state‌ ‌failed‌ ‌to‌ ‌require‌ ‌any‌ ‌training‌ ‌for‌‌                           
examining‌ ‌handwriting‌ ‌or‌ ‌provide‌ ‌any‌ ‌standards‌ ‌or‌‌guidelines‌‌to‌‌aid‌‌election‌‌officials‌‌in‌‌their‌‌                           
signature‌ ‌analysis.‌ ‌Plaintiffs‌ ‌alleged‌ ‌violations‌ ‌of‌ ‌both‌ ‌equal‌ ‌protection‌ ‌and‌ ‌procedural‌ ‌due‌‌                       
process,‌ ‌as‌ ‌well‌ ‌as‌ ‌infringement‌ ‌of‌ ‌the‌ ‌fundamental‌ ‌right‌ ‌to‌ ‌vote.‌ ‌Plaintiffs‌ ‌‌dropped‌ ‌their‌‌                           
lawsuit‌ ‌after‌ ‌the‌ ‌Secretary‌ ‌of‌ ‌the‌ ‌Commonwealth‌ ‌Kathy‌ ‌Boockvar‌ ‌‌issued‌ ‌new‌ ‌guidance‌ ‌on‌‌                         
September‌ ‌11,‌ ‌2020,‌ ‌prohibiting‌ ‌all‌ ‌of‌ ‌the‌ ‌state’s‌ ‌county‌ ‌boards‌ ‌of‌ ‌elections‌ ‌from‌ ‌rejecting‌‌                           
returned‌ ‌absentee‌ ‌or‌ ‌mail‌ ‌ballots‌ ‌“based‌ ‌solely‌ ‌on‌ ‌signature‌ ‌analysis.”‌‌ ‌  

‌ 
The‌ ‌Pennsylvania‌ ‌case‌ ‌did‌ ‌not‌ ‌end‌ ‌there,‌ ‌however.‌ ‌The‌ ‌Trump‌ ‌campaign‌ ‌challenged‌ ‌the‌‌                         
secretary’s‌ ‌new‌ ‌guidance‌ ‌in‌ ‌federal‌ ‌court.‌ ‌The‌ ‌U.S.‌ ‌district‌ ‌court‌ ‌‌dismissed‌ ‌the‌ ‌lawsuit‌ ‌on‌‌                           
October‌‌10,‌‌2020.‌‌In‌‌doing‌‌so,‌‌it‌‌stated:‌‌“A‌‌plain‌‌reading‌‌of‌‌the‌‌Election‌‌Code‌‌demonstrates‌‌that‌‌                                 
it‌‌does‌‌not‌‌impose‌‌a‌‌signature-comparison‌‌requirement‌‌for‌‌mail-in‌‌ballots‌‌and‌‌applications.”‌‌It‌‌                         
further‌ ‌held‌ ‌that‌ ‌the‌ ‌‌lack‌ ‌of‌ ‌signature-comparison‌ ‌does‌ ‌not‌ ‌violate‌ ‌the‌ ‌due‌‌process‌‌or‌‌equal‌‌                             
protection‌‌clauses‌‌of‌‌the‌‌U.S.‌‌Constitution.‌‌Finally,‌‌on‌‌October‌‌23,‌‌in‌‌response‌‌to‌‌a‌‌petition‌‌filed‌‌                               
by‌ ‌Secretary‌ ‌Boockvar,‌ ‌seeking‌ ‌declaratory‌ ‌relief,‌ ‌the‌ ‌Pennsylvania‌ ‌Supreme‌ ‌Court‌‌                   
unanimously‌ ‌held‌ ‌that‌ ‌“county‌ ‌boards‌ ‌of‌ ‌elections‌ ‌are‌ ‌prohibited‌ ‌from‌ ‌rejecting‌‌absentee‌‌or‌‌                         
mail-in‌ ‌ballots‌ ‌based‌ ‌on‌ ‌signature‌ ‌comparison‌ ‌conducted‌ ‌by‌ ‌county‌ ‌election‌ ‌officials‌ ‌or‌‌                       
employees,‌ ‌or‌ ‌as‌ ‌the‌ ‌result‌ ‌of‌ ‌third-party‌ ‌challenges‌ ‌based‌ ‌on‌ ‌signature‌ ‌analysis‌ ‌and‌‌                         
comparisons.”‌ ‌The‌ ‌court‌ ‌explained‌ ‌that‌ ‌the‌ ‌state’s‌ ‌election‌ ‌code‌ ‌permitted‌ ‌use‌ ‌of‌ ‌signature‌‌                         
matching‌ ‌to‌ ‌verify‌ ‌in-person‌ ‌voters‌ ‌and‌ ‌provisional‌ ‌ballots‌ ‌but‌ ‌not‌ ‌for‌ ‌absentee‌ ‌or‌ ‌mail-in‌‌                           
ballots.‌ ‌The‌ ‌court‌ ‌clarified,‌ ‌however,‌ ‌that‌ ‌absentee‌ ‌ballots‌ ‌may‌ ‌be‌ ‌rejected‌ ‌for‌ ‌the‌ ‌voter’s‌‌                           
failure‌ ‌to‌ ‌sign‌ ‌and‌ ‌date‌ ‌the‌ ‌“declaration‌ ‌envelope”‌ ‌altogether.‌‌ ‌  

‌ 
In‌‌Maine,‌‌voter‌‌advocacy‌‌groups‌‌filed‌‌a‌‌‌state‌‌court‌‌case‌‌alleging,‌‌among‌‌other‌‌things,‌‌that‌‌the‌‌                               
state‌‌failed‌‌to‌‌provide‌‌any‌‌training‌‌on‌‌handwriting‌‌analysis‌‌or‌‌signature‌‌comparison‌‌and‌‌simply‌‌                           
instructed‌‌election‌‌officials‌‌to‌‌determine‌‌whether‌‌the‌‌signatures‌‌“appear‌‌to‌‌have‌‌been‌‌made‌‌by‌‌                           
the‌ ‌same‌ ‌person.”‌ ‌Plaintiffs‌‌argued‌‌that‌‌Maine’s‌‌guidance‌‌“forces‌‌its‌‌election‌‌officials‌‌to‌‌make‌‌                           
subjective,‌ ‌arbitrary‌ ‌and‌ ‌standardless‌ ‌determinations‌ ‌as‌ ‌to‌ ‌whether‌ ‌to‌‌count‌‌a‌‌voter’s‌‌ballot”‌‌                         
and‌‌that‌‌such‌‌judgments‌‌were‌‌error-prone.‌‌Moreover,‌‌plaintiffs‌‌alleged,‌‌these‌‌flawed‌‌processes‌‌                       
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were‌‌used‌‌to‌‌reject‌‌votes‌‌with‌‌no‌‌notice‌‌to‌‌the‌‌voter,‌‌imposing‌‌an‌‌undue‌‌burden‌‌on‌‌the‌‌right‌‌to‌‌                                     
vote‌‌and‌‌in‌‌violation‌‌of‌‌procedural‌‌due‌‌process.‌‌The‌‌lawsuit‌‌also‌‌alleged‌‌disparate‌‌treatment‌‌of‌‌                             
absentee‌ ‌voters‌ ‌in‌ ‌violation‌ ‌of‌ ‌the‌ ‌equal‌ ‌protection‌ ‌clause‌ ‌because‌ ‌the‌ ‌state‌ ‌undertook‌‌                         
signature‌‌matching‌‌only‌‌for‌‌‌some‌‌absentee‌‌voters‌—those‌‌who‌‌requested‌‌an‌‌absentee‌‌ballot‌‌by‌‌                         
mail,‌‌in-person,‌‌or‌‌by‌‌fax.‌‌It‌‌did‌‌not‌‌conduct‌‌signature‌‌matching‌‌for‌‌absentee‌‌voters‌‌who‌‌made‌‌                               
their‌ ‌request‌ ‌for‌ ‌an‌ ‌absentee‌ ‌ballot‌ ‌online‌ ‌or‌ ‌over‌ ‌the‌ ‌telephone,‌ ‌where‌ ‌no‌ ‌signature‌ ‌was‌‌                             
required‌‌from‌‌the‌‌voter‌‌as‌‌part‌‌of‌‌the‌‌request‌‌process,‌‌so‌‌no‌‌signature‌‌was‌‌on‌‌file.‌‌In‌‌response‌‌                                   
to‌ ‌the‌ ‌lawsuit,‌ ‌which‌ ‌alleged‌ ‌a‌ ‌host‌ ‌of‌ ‌state‌ ‌and‌ ‌U.S.‌ ‌constitutional‌ ‌violations,‌ ‌the‌ ‌state’s‌‌                             
secretary‌ ‌of‌ ‌state‌ ‌instructed‌ ‌the‌ ‌state’s‌ ‌election‌‌officials‌‌to‌‌implement‌‌robust‌‌‌notice‌‌and‌‌cure‌‌                           
procedures‌.‌ ‌ 

‌ 
In‌ ‌sum,‌ ‌election‌ ‌officials‌ ‌in‌ ‌Michigan,‌ ‌Pennsylvania,‌ ‌and‌ ‌Maine‌ ‌all‌ ‌adopted‌ ‌new‌ ‌policies‌‌                         
regarding‌‌signature‌‌verification‌‌after‌‌lawsuits‌‌were‌‌filed‌‌challenging‌‌their‌‌state‌‌procedures‌‌and‌‌                       
before‌‌any‌‌court‌‌ordered‌‌them‌‌to‌‌do‌‌so.‌‌The‌‌new‌‌policies‌‌in‌‌each‌‌case‌‌were‌‌designed‌‌to‌‌reduce‌‌                                   
the‌ ‌likelihood‌ ‌that‌ ‌absentee‌ ‌ballots‌ ‌cast‌ ‌by‌ ‌eligible‌ ‌voters‌ ‌would‌ ‌be‌ ‌rejected.‌ ‌ 

‌ 
Lack‌ ‌of‌ ‌Notice‌ ‌and‌ ‌Opportunity‌ ‌to‌ ‌Cure‌ ‌ 

‌ 
Most‌ ‌signature‌‌verification‌‌lawsuits‌‌in‌‌2020‌‌challenged‌‌the‌‌failure‌‌of‌‌election‌‌officials‌‌to‌‌notify‌‌                           
voters‌ ‌and‌ ‌afford‌ ‌them‌ ‌an‌ ‌opportunity‌ ‌to‌ ‌cure‌ ‌a‌ ‌signature‌ ‌defect‌ ‌before‌ ‌officials‌ ‌tossed‌ ‌the‌‌                             
ballots.‌ ‌Short‌ ‌of‌ ‌asking‌ ‌for‌ ‌the‌ ‌elimination‌ ‌of‌ ‌signature‌ ‌matching‌ ‌altogether,‌ ‌these‌ ‌claims‌‌                         
sought‌ ‌injunctions‌ ‌to‌ ‌prohibit‌ ‌election‌ ‌officials‌ ‌from‌ ‌discarding‌ ‌any‌ ‌mail‌ ‌ballots‌‌for‌‌signature‌‌                         
mismatch‌ ‌without‌ ‌first‌ ‌notifying‌ ‌the‌ ‌voter‌ ‌and‌ ‌allowing‌ ‌them‌ ‌an‌ ‌opportunity‌ ‌to‌‌fix‌‌the‌‌error.‌‌                             
Partially‌ ‌due‌ ‌to‌ ‌litigation‌ ‌over‌ ‌the‌ ‌past‌ ‌several‌ ‌years,‌ ‌‌more‌ ‌and‌ ‌more‌ ‌states‌ ‌now‌ ‌require‌‌                             
election‌ ‌officials‌ ‌to‌ ‌notify‌ ‌voters‌ ‌and‌ ‌afford‌ ‌them‌ ‌an‌ ‌opportunity‌ ‌to‌ ‌cure‌ ‌ballot‌ ‌signature‌‌                           
defects‌ ‌prior‌ ‌to‌ ‌rejecting‌ ‌their‌ ‌ballots.‌‌ ‌  

‌ 
In‌‌2020,‌‌plaintiffs‌‌sued‌‌in‌‌‌14‌‌states‌,‌‌seeking‌‌to‌‌prevent‌‌ballots‌‌from‌‌being‌‌rejected‌‌without‌‌the‌‌                               
voter‌‌being‌‌notified‌‌and‌‌provided‌‌an‌‌opportunity‌‌to‌‌cure‌‌the‌‌error.‌‌At‌‌least‌‌10‌‌states—‌Indiana‌,‌‌                             
Maine‌,‌ ‌‌North‌ ‌Dakota‌,‌ ‌‌Michigan‌,‌ ‌‌New‌ ‌Jersey‌,‌ ‌‌New‌ ‌York‌,‌ ‌‌South‌ ‌Carolina‌,‌ ‌‌North‌ ‌Carolina‌,‌‌                       
Mississippi‌,‌ ‌and‌ ‌‌Louisiana‌—created‌ ‌or‌ ‌enhanced‌ ‌their‌ ‌notice‌ ‌and‌ ‌cure‌ ‌policies‌ ‌in‌ ‌the‌ ‌2020‌‌                         
general‌ ‌election‌ ‌in‌‌response‌‌to‌‌lawsuits,‌‌often‌‌through‌‌settlements‌‌or‌‌consent‌‌decrees.‌‌In‌‌the‌‌                           
end,‌ ‌for‌ ‌the‌ ‌2020‌ ‌general‌ ‌election,‌ ‌at‌ ‌least‌‌‌21‌‌states‌‌offered‌‌an‌‌opportunity‌‌to‌‌cure‌‌absentee‌‌                               
ballots‌ ‌rejected‌ ‌due‌ ‌to‌ ‌voter‌ ‌signature‌ ‌defects,‌ ‌several‌ ‌in‌ ‌response‌ ‌to‌ ‌litigation.‌‌ ‌  

‌ 
Lawsuits‌ ‌seeking‌ ‌to‌ ‌require‌ ‌states‌ ‌to‌ ‌adopt‌ ‌notice‌ ‌and‌ ‌cure‌ ‌policies‌ ‌argued‌ ‌that‌ ‌the‌ ‌lack‌ ‌of‌‌                               
notice‌‌and‌‌cure‌‌violates‌‌multiple‌‌constitutional‌‌provisions.‌‌The‌‌two‌‌most‌‌common‌‌claims‌‌were‌‌                         
that‌ ‌rejecting‌ ‌ballots‌ ‌without‌ ‌notice‌ ‌and‌ ‌cure‌ ‌(i)‌ ‌creates‌‌a‌‌severe‌‌burden‌‌on‌‌the‌‌fundamental‌‌                             
right‌ ‌to‌ ‌vote,‌ ‌in‌ ‌violation‌ ‌of‌ ‌the‌ ‌First‌ ‌and‌ ‌Fourteenth‌ ‌Amendments‌ ‌(see‌ ‌lawsuits‌‌in‌‌‌Kentucky‌,‌‌                             
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Arizona‌,‌ ‌‌Maine‌,‌ ‌‌North‌ ‌Dakota‌,‌ ‌‌New‌ ‌Jersey‌,‌ ‌‌South‌ ‌Carolina‌),‌ ‌and‌ ‌(ii)‌ ‌deprives‌ ‌voters‌ ‌of‌ ‌their‌‌                           
liberty‌ ‌interest‌ ‌in‌ ‌voting,‌ ‌without‌ ‌procedural‌ ‌due‌ ‌process,‌ ‌in‌ ‌violation‌ ‌of‌ ‌the‌ ‌Fourteenth‌‌                         
Amendment‌ ‌(see‌ ‌lawsuits‌ ‌in‌ ‌‌Louisiana‌,‌ ‌‌Maine‌,‌ ‌‌North‌ ‌Dakota‌,‌ ‌‌New‌ ‌Jersey‌,‌ ‌‌South‌ ‌Carolina‌).‌‌                       
Additionally,‌ ‌some‌ ‌lawsuits‌ ‌alleged‌ ‌various‌ ‌state‌ ‌statutory‌ ‌and‌ ‌constitutional‌ ‌violations.‌ ‌A‌‌                     
lawsuit‌ ‌in‌‌‌North‌‌Carolina‌‌‌alleged‌‌violation‌‌of‌‌the‌‌state‌‌constitution’s‌‌Free‌‌Elections‌‌Clause‌‌and‌‌                           
fundamental‌ ‌right‌ ‌to‌ ‌vote‌ ‌protections.‌ ‌And‌ ‌a‌ ‌lawsuit‌ ‌in‌ ‌‌Maine‌ alleged‌ ‌violations‌ ‌of‌ ‌the‌ ‌state‌‌                             
constitution’s‌‌guarantees‌‌of‌‌due‌‌process‌‌and‌‌equal‌‌protection,‌‌as‌‌well‌‌as‌‌state‌‌laws‌‌governing‌‌                           
qualifications‌ ‌of‌ ‌electors.‌ ‌ 

‌ 
Some‌‌states‌‌voluntarily‌‌implemented‌‌notice‌‌and‌‌cure‌‌processes‌‌after‌‌litigation‌‌commenced.‌‌In‌‌                       
New‌ ‌York,‌ ‌after‌ ‌plaintiffs‌ ‌filed‌ ‌a‌ ‌‌lawsuit‌ ‌in‌ ‌federal‌ ‌court,‌ ‌the‌ ‌parties‌ ‌reached‌ ‌a‌ ‌‌settlement‌‌                             
agreement‌ ‌‌on‌ ‌September‌ ‌17,‌ ‌2020,‌ ‌specifying‌ ‌how‌ ‌voters‌ ‌would‌ ‌be‌ ‌contacted‌ ‌if‌‌their‌‌ballots‌‌                           
were‌ ‌rejected‌ ‌and‌ ‌how‌ ‌they‌ ‌could‌ ‌fix‌ ‌the‌‌problem.‌‌In‌‌Louisiana,‌‌after‌‌plaintiffs‌‌‌sought‌‌a‌‌cure‌‌                               
process‌ ‌in‌ ‌May,‌ ‌the‌ ‌legislature‌ ‌passed‌‌an‌‌emergency‌‌rule‌‌providing‌‌voters‌‌the‌‌opportunity‌‌to‌‌                           
cure‌‌signature‌‌deficiencies‌‌in‌‌the‌‌June‌‌primary‌‌election,‌‌and‌‌plaintiffs‌‌withdrew‌‌the‌‌cure-related‌‌                         
claims.‌ ‌The‌ ‌state‌ ‌legislature‌ ‌later‌ ‌‌renewed‌ ‌the‌ ‌emergency‌ ‌rule‌ ‌for‌ ‌the‌ ‌November‌ ‌general‌‌                         
election.‌ ‌Similarly,‌ ‌after‌ ‌a‌ ‌‌lawsuit‌ ‌was‌ ‌filed‌ ‌in‌ ‌Mississippi,‌ ‌the‌ ‌state’s‌ ‌secretary‌ ‌of‌ ‌state‌‌                           
implemented‌‌‌new‌‌rules‌‌on‌‌October‌‌7,‌‌2020,‌‌providing‌‌for‌‌notice‌‌and‌‌cure.‌‌And‌‌in‌‌response‌‌to‌‌a‌‌                                 
lawsuit‌‌filed‌‌in‌‌Maine,‌‌which‌‌alleged‌‌a‌‌host‌‌of‌‌state‌‌and‌‌U.S.‌‌constitutional‌‌violations,‌‌the‌‌state’s‌‌                               
secretary‌ ‌of‌ ‌state‌ ‌instructed‌ ‌the‌ ‌state’s‌ ‌election‌‌officials‌‌to‌‌implement‌‌robust‌‌‌notice‌‌and‌‌cure‌‌                           
procedures‌.‌‌ ‌  
‌ ‌  

A‌ ‌case‌ ‌in‌ ‌New‌ ‌Jersey‌ ‌resulted‌ ‌in‌ ‌a‌ ‌consent‌ ‌decree.‌ ‌In‌‌‌League‌‌of‌‌Women‌‌Voters‌‌of‌‌New‌‌Jersey‌‌v.‌‌                                     
Way,‌ ‌the‌ ‌plaintiffs‌ ‌‌challenged‌ ‌New‌ ‌Jersey’s‌ ‌signature‌ ‌verification‌ ‌process,‌ ‌which‌ ‌‌required‌ ‌the‌‌                       
county‌ ‌clerk‌‌to‌‌reject‌‌a‌‌ballot‌‌if‌‌they‌‌determined‌‌the‌‌signature‌‌on‌‌the‌‌envelope‌‌did‌‌not‌‌match‌‌                                 
the‌‌one‌‌on‌‌file,‌‌without‌‌providing‌‌any‌‌notice‌‌or‌‌cure‌‌opportunity‌‌to‌‌the‌‌voter.‌‌Officials‌‌doing‌‌the‌‌                                 
comparisons‌‌received‌‌no‌‌training.‌‌Plaintiffs‌‌‌sought‌‌a‌‌right‌‌for‌‌voters‌‌to‌‌be‌‌notified‌‌and‌‌given‌‌an‌‌                               
opportunity‌ ‌to‌ ‌cure‌ ‌signature‌ ‌defects‌ ‌on‌ ‌their‌ ‌ballots‌‌prior‌‌to‌‌rejection.‌‌They‌‌argued‌‌that‌‌the‌‌                             
then-existing‌‌procedure‌‌violated‌‌the‌‌due‌‌process‌‌and‌‌equal‌‌protection‌‌clauses‌‌and‌‌created‌‌an‌‌                         
impermissible‌‌burden‌‌on‌‌the‌‌fundamental‌‌right‌‌to‌‌vote,‌‌in‌‌violation‌‌of‌‌the‌‌First‌‌and‌‌Fourteenth‌                             
Amendments.‌‌ ‌  

‌ 
For‌ ‌their‌ ‌procedural‌ ‌due‌ ‌process‌ ‌claim,‌ ‌plaintiffs‌ ‌contended‌ ‌that‌ ‌voters‌ ‌faced‌ ‌a‌ ‌high‌ ‌risk‌ ‌of‌‌                             
being‌ ‌erroneously‌ ‌deprived‌ ‌of‌ ‌their‌ ‌right‌ ‌to‌ ‌vote,‌ ‌and‌‌they‌‌said‌‌the‌‌implementation‌‌of‌‌notice‌‌                             
and‌‌cure‌‌procedures‌‌that‌‌could‌‌mitigate‌‌that‌‌risk‌‌would‌‌impose‌‌only‌‌a‌‌minimal‌‌burden‌‌on‌‌the‌‌                               
state.‌‌For‌‌their‌‌equal‌‌protection‌‌claim,‌‌plaintiffs‌‌argued‌‌that‌‌the‌‌absence‌‌of‌‌statewide‌‌standards‌‌                           
or‌ ‌training‌ ‌led‌ ‌to‌ ‌arbitrary‌ ‌differences‌ ‌in‌ ‌the‌‌way‌‌votes‌‌were‌‌analyzed.‌‌They‌‌noted‌‌that‌‌votes‌‌                               
counted‌ ‌depending‌ ‌on‌ ‌which‌ ‌county‌ ‌the‌ ‌voter‌ ‌resided‌ ‌in‌ ‌and‌ ‌that‌ ‌no‌ ‌state‌ ‌interest‌ ‌was‌‌                             
furthered‌ ‌by‌ ‌that‌ ‌process.‌ ‌Finally,‌ ‌for‌ ‌their‌ ‌‌Anderson-Burdick‌ ‌claim,‌ ‌plaintiffs‌ ‌argued‌ ‌that‌ ‌the‌‌                         
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current‌ ‌process‌ ‌imposed‌ ‌a‌ ‌severe‌ ‌burden‌ ‌on‌ ‌the‌ ‌right‌ ‌to‌ ‌vote,‌ ‌as‌ ‌ballots‌ ‌could‌ ‌be‌ ‌entirely‌‌                               
rejected.‌ ‌They‌ ‌argued‌ ‌that‌ ‌this‌ ‌burden‌ ‌was‌ ‌exacerbated‌ ‌by‌ ‌increased‌‌reliance‌‌on‌‌mail‌‌voting‌‌                           
during‌‌the‌‌pandemic,‌‌and‌‌they‌‌argued‌‌that‌‌no‌‌sufficiently‌‌weighty‌‌interest‌‌could‌‌be‌‌offered‌‌by‌‌                             
the‌ ‌state‌ ‌to‌ ‌justify‌ ‌this‌ ‌burden.‌‌ ‌  

‌ 
Following‌‌a‌‌‌stipulation‌‌agreement‌‌between‌‌the‌‌parties,‌‌the‌‌federal‌‌district‌‌court‌‌in‌‌New‌‌Jersey‌‌                           
granted‌ ‌plaintiffs’‌ ‌request‌ ‌for‌ ‌a‌ ‌preliminary‌‌injunction‌‌for‌‌the‌‌July‌‌7‌‌primary—but‌‌only‌‌for‌‌the‌‌                             
primary.‌ ‌Under‌ ‌the‌ ‌order,‌ ‌the‌ ‌secretary‌ ‌of‌ ‌state‌ ‌was‌ ‌required‌ ‌to‌‌direct‌‌those‌‌responsible‌‌for‌‌                             
verifying‌‌ballots‌‌to‌‌issue‌‌cure‌‌letters‌‌to‌‌voters‌‌whose‌‌ballots‌‌were‌‌rejected,‌‌explaining‌‌how‌‌they‌‌                             
could‌‌verify‌‌their‌‌identity‌‌and‌‌cure‌‌their‌‌ballot‌‌defect‌‌so‌‌the‌‌ballot‌‌would‌‌be‌‌counted.‌‌The‌‌state‌‌                                 
also‌ ‌agreed‌ ‌to‌ ‌conduct‌ ‌a‌ ‌public‌ ‌awareness‌ ‌campaign‌ ‌to‌ ‌educate‌ ‌voters‌ ‌about‌ ‌the‌ ‌signature‌‌                           
requirements‌ ‌and‌ ‌the‌ ‌new‌ ‌cure‌ ‌process‌ ‌and‌ ‌to‌ ‌issue‌ ‌new‌ ‌signature‌ ‌analysis‌ ‌and‌ ‌matching‌‌                           
guidance‌ ‌for‌ ‌all‌ ‌signature‌ ‌evaluators.‌ ‌The‌ ‌New‌ ‌Jersey‌ ‌legislature‌ ‌‌passed‌ ‌a‌ ‌bill‌ ‌in‌ ‌August‌ ‌to‌‌                             
provide‌ ‌a‌ ‌‌notice‌ ‌and‌ ‌cure‌‌ ‌procedure‌ ‌for‌ ‌the‌ ‌November‌ ‌3,‌ ‌2020,‌ ‌general‌ ‌election.‌ ‌ 

‌ 
In‌‌cases‌‌where‌‌courts‌‌reached‌‌decisions‌‌on‌‌the‌‌merits‌‌of‌‌claims‌‌that‌‌sought‌‌an‌‌opportunity‌‌for‌‌                               
the‌ ‌voter‌ ‌to‌ ‌cure‌ ‌a‌ ‌ballot‌ ‌before‌ ‌it‌ ‌could‌ ‌be‌ ‌tossed‌ ‌out‌ ‌for‌ ‌signature‌ ‌reasons,‌ ‌results‌ ‌were‌‌                                 
mixed.‌‌ ‌  

‌ 
Several‌ ‌courts‌ ‌in‌ ‌2020,‌ ‌as‌ ‌in‌ ‌prior‌ ‌years,‌ ‌were‌ ‌receptive‌ ‌to‌ ‌claims‌ ‌seeking‌ ‌notice‌ ‌and‌ ‌cure‌‌                               
opportunities‌ ‌for‌ ‌voters‌ ‌prior‌ ‌to‌ ‌rejection‌ ‌of‌ ‌their‌ ‌ballots,‌ ‌particularly‌ ‌those‌ ‌who‌ ‌considered‌‌                         
absentee‌ ‌voting‌ ‌to‌ ‌be‌ ‌a‌ ‌state-created‌ ‌liberty‌ ‌interest‌ ‌subject‌ ‌to‌ ‌procedural‌ ‌due‌ ‌process‌‌                         
considerations.‌ ‌Such‌ ‌states‌ ‌included‌ ‌North‌ ‌Dakota,‌ ‌Indiana,‌ ‌and‌ ‌South‌ ‌Carolina.‌ ‌ 

‌ 
This‌‌reasoning‌‌was‌‌especially‌‌compelling‌‌in‌‌cases‌‌where‌‌elections‌‌were‌‌held‌‌entirely‌‌by‌‌mail.‌‌In‌‌                             
North‌ ‌Dakota,‌ ‌for‌ ‌example,‌ ‌which‌ ‌held‌ ‌an‌ ‌all-mail‌ ‌election‌ ‌for‌ ‌its‌‌June‌‌primary,‌‌a‌‌U.S.‌‌district‌‌                               
court‌‌issued‌‌a‌‌‌preliminary‌‌injunction‌‌prohibiting‌‌the‌‌state‌‌from‌‌rejecting‌‌any‌‌ballot‌‌on‌‌the‌‌basis‌‌                             
of‌ ‌signature‌ ‌mismatch‌ ‌“absent‌ ‌adequate‌ ‌notice‌ ‌and‌ ‌cure‌ ‌procedures.”‌ ‌In‌ ‌analyzing‌ ‌plaintiffs’‌‌                       
procedural‌ ‌due‌ ‌process‌ ‌claim,‌ ‌the‌ ‌court‌‌wrote‌‌that‌‌it‌‌was‌‌“[b]eyond‌‌debate”‌‌that‌‌“the‌‌right‌‌to‌‌                               
vote‌ ‌is‌ ‌a‌ ‌constitutionally‌ ‌protected‌ ‌liberty‌ ‌interest.”‌ ‌It‌ ‌reasoned‌ ‌that,‌ ‌“although‌ ‌‘the‌ ‌right‌ ‌to‌‌                           
apply‌‌for‌‌and‌‌vote‌‌via‌‌absentee‌‌ballot‌‌is‌‌not‌‌constitutionally‌‌on‌‌par‌‌with‌‌the‌‌fundamental‌‌right‌‌                               
to‌‌vote,’‌‌a‌‌state‌‌that‌‌creates‌‌a‌‌system‌‌for‌‌absentee‌‌voting‌‌‘must‌‌administer‌‌it‌‌in‌‌accordance‌‌with‌‌                                 
the‌ ‌Constitution.’”‌ ‌It‌ ‌further‌ ‌reasoned‌ ‌that,‌ ‌“[b]ecause‌ ‌there‌ ‌is‌ ‌no‌ ‌possibility‌ ‌of‌ ‌a‌ ‌meaningful‌‌                           
post-deprivation‌ ‌process‌ ‌when‌ ‌a‌ ‌voter’s‌ ‌ballot‌ ‌is‌ ‌rejected‌ ‌(there‌ ‌is‌ ‌no‌ ‌way‌ ‌to‌ ‌vote‌ ‌after‌ ‌an‌‌                               
election‌ ‌is‌ ‌over,‌ ‌after‌ ‌all),‌ ‌sufficient‌ ‌pre-deprivation‌ ‌process‌ ‌is‌ ‌the‌ ‌constitutional‌ ‌imperative.”‌‌                       
The‌‌court‌‌concluded‌‌the‌‌state’s‌‌lack‌‌of‌‌notice‌‌or‌‌opportunity‌‌to‌‌cure‌‌constituted‌‌no‌‌process‌‌at‌‌                               
all‌ ‌and,‌ ‌in‌ ‌August,‌ ‌issued‌ ‌a‌ ‌‌permanent‌ ‌injunction‌ ‌prohibiting‌ ‌the‌ ‌rejection‌ ‌of‌ ‌any‌ ‌absentee‌‌                           
ballot‌ ‌on‌ ‌the‌ ‌basis‌ ‌of‌ ‌signature‌ ‌mismatch‌ ‌without‌ ‌“adequate‌ ‌notice‌ ‌and‌ ‌cure‌ ‌procedures.”‌‌ ‌  

‌ 
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Similar‌ ‌reasoning‌ ‌was‌ ‌applied‌ ‌by‌ ‌courts‌ ‌in‌ ‌states‌ ‌that‌ ‌did‌ ‌not‌ ‌conduct‌ ‌all-mail‌‌elections.‌‌In‌‌a‌‌                               
case‌ ‌filed‌ ‌prior‌ ‌to‌ ‌the‌ ‌pandemic‌ ‌but‌ ‌resolved‌ ‌during‌ ‌the‌ ‌pandemic,‌‌a‌‌federal‌‌district‌‌court‌‌in‌‌                               
Indiana‌ ‌granted‌ ‌a‌ ‌‌permanent‌ ‌injunction‌ ‌after‌ ‌finding‌ ‌that‌ ‌the‌ ‌state’s‌ ‌rejection‌ ‌of‌ ‌ballots‌ ‌for‌‌                           
mismatched‌ ‌signatures‌ ‌with‌ ‌no‌ ‌notice‌ ‌and‌ ‌cure‌ ‌violated‌ ‌two‌ ‌constitutional‌ ‌provisions.‌ ‌Citing‌‌                       
numerous‌ ‌district‌ ‌court‌ ‌precedents,‌ ‌the‌ ‌court‌ ‌ruled‌ ‌that‌ ‌the‌ ‌policy‌ ‌violated‌ ‌the‌ ‌due‌ ‌process‌‌                           
clause‌‌of‌‌the‌‌Fourteenth‌‌Amendment‌‌because,‌‌though‌‌the‌‌right‌‌to‌‌vote‌‌‌by‌‌absentee‌‌ballot‌‌is‌‌not‌‌                               
a‌‌fundamental‌‌right,‌‌“having‌‌extended‌‌the‌‌privilege‌‌of‌‌mail-in‌‌absentee‌‌voting‌‌to‌‌certain‌‌voters,‌‌                           
the‌ ‌State‌ ‌‘must‌ ‌afford‌ ‌appropriate‌ ‌due‌ ‌process‌ ‌protections‌ ‌to‌ ‌the‌ ‌use‌ ‌of‌ ‌[mail-in]‌ ‌absentee‌‌                           
ballots.’”‌‌The‌‌court‌‌reasoned‌‌that,‌‌because‌‌the‌‌law‌‌does‌‌not‌‌require‌‌voters‌‌be‌‌“given‌‌notice‌‌or‌‌                               
an‌‌opportunity‌‌to‌‌respond‌‌‌at‌‌any‌‌point‌‌either‌‌before‌‌or‌‌after‌‌their‌‌ballots‌‌are‌‌rejected,‌‌‘[t]his‌‌all‌‌                                 
but‌ ‌ends‌ ‌the‌ ‌inquiry.’”‌ ‌The‌ ‌court‌ ‌also‌ ‌held,‌ ‌under‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌balancing‌ ‌test,‌ ‌that‌‌                           
Indiana’s‌ ‌policy‌ ‌created‌ ‌an‌ ‌undue‌ ‌burden‌ ‌on‌ ‌the‌ ‌fundamental‌ ‌right‌ ‌to‌ ‌vote‌ ‌under‌ ‌the‌ ‌equal‌‌                             
protection‌ ‌clause‌ ‌of‌ ‌the‌ ‌Fourteenth‌ ‌Amendment‌ ‌because,‌ ‌although‌ ‌only‌ ‌a‌ ‌narrow‌ ‌class‌ ‌of‌‌                         
voters‌ ‌were‌ ‌affected‌ ‌by‌ ‌rejections,‌ ‌the‌ ‌magnitude‌ ‌of‌ ‌the‌ ‌burden‌ ‌on‌ ‌those‌ ‌voters‌ ‌was‌‌                           
substantial.‌‌ ‌  
 
A‌‌U.S‌‌district‌‌court‌‌in‌‌‌South‌‌Carolina‌‌also‌‌‌enjoined‌‌the‌‌state‌‌and‌‌its‌‌affiliate‌‌county‌‌boards‌‌from‌‌                                 
disqualifying‌ ‌otherwise-valid‌ ‌absentee‌ ‌ballots‌ ‌on‌ ‌account‌ ‌of‌ ‌mismatched‌ ‌signatures‌ ‌unless‌‌                   
affected‌‌voters‌‌were‌‌provided‌‌notice‌‌and‌‌a‌‌timely‌‌procedure‌‌to‌‌cure‌‌the‌‌ballot.‌‌The‌‌court‌‌found‌‌                               
that‌ ‌rejecting‌ ‌ballots‌ ‌without‌ ‌notice‌ ‌and‌ ‌cure‌ ‌failed‌ ‌both‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌test‌ ‌and‌ ‌the‌‌                           
Matthews‌‌ ‌test.‌ ‌ 

‌ 
Upholding‌ ‌Ballot‌ ‌Rejection‌ ‌Without‌ ‌Opportunity‌ ‌for‌ ‌Voter‌ ‌to‌ ‌Cure‌ ‌ 

‌ 
Though‌ ‌lawsuits‌ ‌seeking‌ ‌a‌ ‌notice‌ ‌and‌ ‌cure‌ ‌procedure‌ ‌for‌ ‌signature‌ ‌defects‌ ‌were‌ ‌among‌ ‌the‌‌                           
most‌ ‌successful‌ ‌mail‌ ‌voting‌ ‌claims‌ ‌brought‌ ‌by‌ ‌voting‌ ‌rights‌ ‌advocates‌ ‌in‌ ‌2020,‌ ‌they‌ ‌did‌ ‌not‌‌                             
succeed‌ ‌in‌ ‌all‌ ‌cases.‌ ‌The‌ ‌‌Fifth‌ ‌Circuit‌ ‌(in‌ ‌a‌ ‌case‌ ‌filed‌ ‌in‌ ‌Texas)‌ ‌and‌ ‌U.S.‌ ‌district‌ ‌courts‌ ‌in‌‌                                   
Tennessee‌ ‌and‌ ‌‌Arkansas‌,‌ ‌for‌ ‌example,‌ ‌all‌ ‌upheld‌ ‌state‌ ‌policies‌ ‌of‌ ‌tossing‌ ‌out‌ ‌ballots‌ ‌where‌‌                           
election‌‌officials‌‌determined‌‌that‌‌the‌‌signature‌‌on‌‌the‌‌ballot‌‌did‌‌not‌‌match‌‌that‌‌on‌‌file,‌‌without‌‌                               
any‌‌requirement‌‌to‌‌provide‌‌a‌‌cure‌‌process‌‌for‌‌the‌‌voter.‌‌Plaintiffs‌‌in‌‌these‌‌cases‌‌brought‌‌claims‌‌                               
that‌ ‌rejection‌ ‌of‌ ‌their‌ ‌absentee‌ ‌ballots‌ ‌based‌ ‌on‌ ‌perceived‌ ‌signature‌ ‌mismatch,‌ ‌without‌ ‌an‌‌                         
opportunity‌ ‌to‌ ‌cure,‌ ‌violated‌ ‌both‌ ‌their‌ ‌procedural‌ ‌due‌ ‌process‌‌rights‌‌and‌‌their‌‌fundamental‌‌                         
right‌ ‌to‌ ‌vote.‌ ‌ 

‌ 
In‌ ‌‌Richardson‌ ‌v.‌ ‌Texas‌ ‌Secretary‌ ‌of‌ ‌State‌,‌ ‌plaintiffs‌ ‌challenged‌ ‌a‌ ‌Texas‌ ‌state‌ ‌law‌ ‌that‌ ‌‌required‌‌                             
election‌ ‌officials‌ ‌to‌ ‌notify‌ ‌voters‌ ‌within‌ ‌10‌ ‌days‌ ‌‌after‌ ‌the‌ ‌election‌ ‌that‌ ‌their‌ ‌ballot‌ ‌had‌ ‌been‌‌                               
rejected‌‌but‌‌provided‌‌no‌‌option‌‌to‌‌cure‌‌or‌‌challenge‌‌the‌‌rejection.‌‌‌A‌‌U.S.‌‌district‌‌court‌‌in‌‌Texas‌‌                                 
ordered‌ ‌the‌ ‌state‌ ‌to‌ ‌either‌ ‌implement‌‌notice‌‌and‌‌cure‌‌procedures‌‌or‌‌refrain‌‌from‌‌comparing‌‌                           
signatures‌ ‌altogether.‌ ‌In‌ ‌a‌ ‌103-page‌ order‌ ‌issued‌ ‌September‌ ‌8,‌ ‌2020,‌ ‌the‌ ‌court‌ ‌applied‌ ‌the‌‌                           
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Mathews‌‌test‌‌to‌‌the‌‌procedural‌‌due‌‌process‌‌claim.‌‌It‌‌explained‌‌that,‌‌because‌‌“Texas‌‌has‌‌created‌‌                             
a‌ ‌mail-in‌ ‌ballot‌ ‌regime‌ ‌.‌ ‌.‌‌.‌‌the‌‌State‌‌must‌‌provide‌‌those‌‌voters‌‌with‌‌constitutionally-sufficient‌‌                             
due‌ ‌process‌ ‌protections‌ ‌before‌ ‌rejecting‌ ‌their‌ ‌ballots.”‌ ‌Citing‌ ‌several‌ ‌U.S.‌ ‌district‌ ‌court‌‌                       
precedents‌ ‌that‌ ‌applied‌ ‌the‌ ‌same‌ ‌reasoning,‌ ‌the‌ ‌court‌ ‌held‌ ‌that‌ ‌the‌ ‌state’s‌ ‌lack‌ ‌of‌ ‌any‌ ‌cure‌‌                               
process‌ ‌violated‌ ‌procedural‌ ‌due‌ ‌process.‌ ‌The‌ ‌court‌ ‌indicated‌ ‌the‌ ‌result‌ ‌would‌ ‌be‌ ‌the‌ ‌same‌‌                           
under‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌‌balancing‌ ‌test.‌ ‌ 

‌ 
In‌ ‌a‌ ‌rare‌ ‌circuit‌ ‌court‌ ‌decision‌ ‌on‌ ‌this‌ ‌issue,‌ ‌on‌ ‌October‌ ‌19,‌ ‌2020,‌ ‌the‌ ‌Fifth‌ ‌Circuit‌ ‌Court‌ ‌of‌‌                                   
Appeals‌‌‌stayed‌‌the‌‌district‌‌court’s‌‌injunction,‌‌pending‌‌appeal.‌‌The‌‌court‌‌strongly‌‌suggested‌‌that‌‌                         
the‌ ‌right‌ ‌to‌ ‌vote,‌ ‌though‌ ‌fundamental,‌‌is‌‌not‌‌a‌‌liberty‌‌interest‌‌for‌‌purposes‌‌of‌‌due‌‌process.‌‌It‌‌                                 
concluded‌‌that‌‌the‌‌state‌‌was‌‌likely‌‌to‌‌succeed‌‌on‌‌its‌‌argument‌‌that‌‌the‌‌right‌‌to‌‌vote‌‌“does‌‌not‌‌                                   
implicate‌‌any‌‌state-created‌‌liberty‌‌interest‌‌under‌‌the‌‌Due‌‌Process‌‌Clause.”‌‌The‌‌court‌‌was‌‌even‌‌                           
more‌‌skeptical‌‌that‌‌the‌‌right‌‌to‌‌vote‌‌‌absentee‌‌implicated‌‌a‌‌state-created‌‌liberty‌‌interest,‌‌stating‌‌                           
that‌‌i‌t‌‌would‌‌“‘stretch‌‌[]‌‌the‌‌concept‌‌too‌‌far‌‌to‌‌suggest‌‌that‌‌a‌‌person‌‌is‌‌deprived‌‌of‌‌liberty‌‌‘when‌                                     
the‌ ‌Court‌ ‌has‌ ‌said‌ ‌that‌ ‌he‌ ‌has‌ ‌no‌‌right‌‌to‌‌the‌‌object‌‌of‌‌his‌‌alleged‌‌liberty‌‌interest.”‌‌The‌‌court‌‌                                     
also‌ ‌concluded‌ ‌that,‌ ‌regardless‌ ‌of‌ ‌whether‌ ‌there‌ ‌was‌ ‌a‌ ‌liberty‌ ‌interest‌ ‌at‌ ‌stake,‌ ‌the‌‌                           
Anderson-Burdick‌ ‌framework,‌ ‌and‌ ‌not‌ ‌the‌ ‌‌Mathews‌ ‌‌test,‌ ‌was‌ ‌the‌ ‌appropriate‌ ‌test‌ ‌for‌ ‌all‌‌                         
challenges‌‌to‌‌“the‌‌voting‌‌process.”‌‌And‌‌under‌‌the‌‌‌Anderson-Burdick‌‌test,‌‌the‌‌court‌‌said,‌‌“Texas’s‌‌                           
strong‌‌interest‌‌in‌‌safeguarding‌‌the‌‌integrity‌‌of‌‌its‌‌elections‌‌from‌‌voter‌‌fraud‌‌far‌‌outweighs‌‌any‌‌                             
burden‌ ‌the‌ ‌state’s‌ ‌voting‌ ‌procedures‌ ‌place‌ ‌on‌ ‌the‌ ‌right‌ ‌to‌ ‌vote.”‌‌The‌‌unanimous‌‌three-judge‌‌                           
decision‌ ‌bucked‌ ‌the‌ ‌general‌ ‌trend‌ ‌among‌ ‌district‌ ‌courts‌ ‌of‌ ‌applying‌ ‌the‌ ‌‌Mathews‌ ‌test‌ ‌to‌‌                           
procedural‌ ‌due‌ ‌process‌ ‌challenges‌ ‌to‌ ‌laws‌‌that‌‌allowed‌‌election‌‌officials‌‌to‌‌reject‌‌ballots‌‌with‌‌                           
no‌ ‌opportunity‌ ‌for‌ ‌the‌ ‌voter‌ ‌to‌ ‌cure.‌ ‌ 

‌ 
A‌‌U.S.‌‌district‌‌court‌‌in‌‌Tennessee‌‌also‌‌concluded‌‌the‌‌right‌‌to‌‌vote‌‌does‌‌not‌‌constitute‌‌a‌‌liberty‌‌                                 
interest,‌‌in‌‌a‌‌case‌‌affirmed‌‌by‌‌the‌‌Sixth‌‌Circuit‌‌on‌‌other‌‌grounds.‌‌In‌‌‌Memphis‌‌A.‌‌Phillip‌‌Randolph‌‌                                 
Institute‌‌v.‌‌Hargett‌,‌‌plaintiffs‌‌challenged‌‌a‌‌state‌‌law‌‌that‌‌required‌‌election‌‌officials‌‌to‌‌‌notify‌‌voters‌‌                             
“immediately”‌‌of‌‌a‌‌ballot‌‌rejection‌‌due‌‌to‌‌signature‌‌mismatch,‌‌but‌‌did‌‌not‌‌provide‌‌the‌‌voter‌‌an‌‌                               
opportunity‌‌to‌‌‌cure‌‌the‌‌ballot.‌‌Instead,‌‌notified‌‌voters‌‌could‌‌cast‌‌a‌‌provisional‌‌ballot‌‌or‌‌submit‌‌a‌‌                               
new‌ ‌absentee‌ ‌ballot‌ ‌on‌ ‌or‌ ‌before‌ ‌Election‌ ‌Day.‌ ‌The‌ ‌court‌ ‌‌rejected‌ ‌plaintiffs’‌ ‌claims‌ ‌that‌‌                           
discarding‌ ‌absentee‌‌ballots‌‌based‌‌on‌‌a‌‌perceived‌‌signature‌‌mismatch,‌‌without‌‌an‌‌opportunity‌‌                       
for‌ ‌the‌ ‌voter‌ ‌to‌ ‌cure‌ ‌the‌‌signature,‌‌violated‌‌voters’‌‌right‌‌to‌‌procedural‌‌due‌‌process‌‌under‌‌the‌‌                               
Fourteenth‌ ‌Amendment‌ ‌and‌ ‌their‌ ‌fundamental‌ ‌right‌ ‌to‌ ‌vote‌ ‌under‌ ‌the‌ ‌First‌ ‌and‌ ‌Fourteenth‌‌                         
Amendments.‌ ‌Regarding‌ ‌the‌ ‌procedural‌‌due‌‌process‌‌claim,‌‌the‌‌court‌‌concluded:‌‌“The‌‌right‌‌to‌‌                         
vote‌ ‌is‌‌fundamental,‌‌but‌‌it‌‌is‌‌not‌‌a‌‌‘liberty’‌‌interest‌‌for‌‌purposes‌‌of‌‌procedural‌‌due‌‌process….”‌‌                               
Because‌ ‌no‌ ‌liberty‌ ‌interest‌ ‌was‌ ‌at‌ ‌stake,‌ ‌the‌ ‌court‌ ‌declined‌ ‌to‌ ‌apply‌ ‌the‌ ‌‌Mathews‌ ‌test‌ ‌to‌‌                               
determine‌ ‌whether‌ ‌such‌ ‌interest‌ ‌was‌ ‌deprived‌ ‌without‌ ‌due‌ ‌process‌ ‌of‌ ‌law.‌ ‌Regarding‌ ‌the‌‌                         
fundamental‌ ‌right‌ ‌to‌ ‌vote‌ ‌claim,‌‌‌the‌‌court‌‌applied‌‌the‌‌‌Anderson-Burdick‌‌balancing‌‌test‌‌but‌‌did‌‌                           
not‌ ‌consider‌ ‌the‌ ‌burden‌ ‌of‌ ‌ballot‌ ‌rejections‌ ‌based‌ ‌on‌ ‌erroneous‌ ‌conclusions‌ ‌that‌‌signatures‌‌                         
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did‌‌not‌‌match.‌‌The‌‌court‌‌characterized‌‌that‌‌concern‌‌as‌‌a‌‌recast‌‌of‌‌the‌‌procedural‌‌due‌‌process‌‌                               
claim.‌ ‌Instead,‌ ‌it‌ ‌considered‌‌only‌‌the‌‌burden‌‌of‌‌the‌‌requirement‌‌to‌‌sign‌‌the‌‌ballot‌‌application‌‌                             
and‌ ‌the‌ ‌ballot‌ ‌envelope‌ ‌and‌ ‌to‌ ‌subject‌ ‌each‌ ‌of‌ ‌those‌ ‌signatures‌ ‌to‌ ‌a‌ ‌matching‌ ‌comparison.‌‌                             
With‌‌that‌‌framing,‌‌the‌‌court‌‌found‌‌that‌‌the‌‌state’s‌‌signature‌‌verification‌‌law‌‌presented‌‌a‌‌burden‌‌                             
that‌ ‌is‌ ‌“moderate‌ ‌at‌ ‌most”‌ ‌and‌ ‌balanced‌ ‌that‌ ‌burden‌ ‌against‌ ‌what‌ ‌it‌ ‌found‌ ‌to‌ ‌be‌ ‌the‌‌state’s‌‌                                 
compelling‌ ‌interest‌ ‌in‌ ‌preserving‌ ‌the‌ ‌integrity‌ ‌of‌ ‌elections.‌ ‌The‌ ‌court‌ ‌concluded‌ ‌that‌ ‌the‌ ‌law‌                           
does‌ ‌not‌ ‌impermissibly‌ ‌infringe‌ ‌on‌ ‌the‌ ‌right‌ ‌to‌ ‌vote.‌‌ ‌  

‌ 
In‌ ‌a‌ ‌two-to-one‌ ‌decision‌ ‌‌on‌ ‌October‌ ‌15,‌ ‌2020‌,‌‌a‌‌‌Sixth‌‌Circuit‌‌Court‌‌of‌‌Appeals‌‌panel‌‌‌affirmed‌‌                               
the‌ ‌district‌ ‌court‌ ‌decision,‌ ‌but‌ ‌it‌ ‌did‌ ‌so‌‌on‌‌a‌‌basis‌‌different‌‌from‌‌that‌‌relied‌‌on‌‌by‌‌the‌‌district‌‌                                     
court.‌ ‌The‌ ‌Sixth‌ ‌Circuit‌ ‌affirmed‌ ‌on‌ ‌the‌ ‌grounds‌ ‌that‌ ‌plaintiffs—individuals‌ ‌and‌ ‌voting‌ ‌rights‌‌                         
organizations—did‌ ‌not‌ ‌have‌ ‌either‌ ‌organizational‌ ‌or‌ ‌representative‌ ‌standing‌ ‌because‌ ‌they‌‌                   
“failed‌‌to‌‌demonstrate‌‌that‌‌they‌‌[we]re‌‌facing‌‌an‌‌actual,‌‌concrete,‌‌particularized,‌‌and‌‌imminent‌‌                         
injury.”‌‌The‌‌court‌‌said‌‌plaintiffs’‌‌claims‌‌were‌‌based‌‌on‌‌speculation‌‌of‌‌what‌‌might‌‌happen‌‌in‌‌the‌‌                               
election.‌ ‌Though‌ ‌it‌ ‌expressly‌‌noted‌‌that‌‌it‌‌“need‌‌not‌‌go‌‌further,”‌‌the‌‌court‌‌went‌‌on‌‌to‌‌provide‌‌                                 
what‌ ‌it‌ ‌called‌ ‌“limited‌ ‌commentary‌ ‌to‌ ‌guide‌ ‌the‌ ‌district‌ ‌court”‌ ‌on‌ ‌the‌ ‌merits‌ ‌of‌ ‌the‌ ‌two‌‌                               
claims—the‌ ‌procedural‌ ‌due‌ ‌process‌ ‌claim‌ ‌and‌ ‌the‌ ‌fundamental‌ ‌rights‌ ‌claim.‌ ‌The‌ ‌court‌‌                       
explained‌ ‌that‌ ‌the‌ ‌Sixth‌ ‌Circuit‌ ‌had‌ ‌never‌ ‌answered‌ ‌the‌ ‌question‌ ‌“whether‌ ‌procedural‌ ‌due‌‌                         
process‌ ‌claims‌ ‌are‌ ‌viable‌ ‌in‌ ‌voting‌ ‌rights‌ ‌cases‌ ‌outside‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌framework.”‌ ‌It‌‌                         
declined‌‌to‌‌resolve‌‌the‌‌question‌‌of‌‌“whether‌‌‌Anderson-Burdick‌’s‌‌‘single‌‌standard’‌‌emcompasses‌‌                     
procedural‌‌due‌‌process‌‌claims”‌‌and‌‌said‌‌it‌‌wanted‌‌“to‌‌highlight‌‌the‌‌ongoing‌‌uncertainty‌‌in‌‌this‌‌                             
circuit‌‌regarding‌‌the‌‌viability”‌‌of‌‌procedural‌‌due‌‌process‌‌claims‌‌in‌‌voting‌‌rights‌‌cases.‌‌The‌‌court‌‌                             
cast‌‌doubt‌‌on‌‌the‌‌future‌‌of‌‌procedural‌‌due‌‌process‌‌claims‌‌in‌‌election‌‌cases‌‌in‌‌the‌‌Sixth‌‌Circuit;‌‌                                 
it‌ ‌implied‌ ‌the‌ ‌‌Mathews‌ ‌‌test‌ ‌is‌ ‌inapplicable‌ ‌to‌ ‌such‌‌claims‌‌and‌‌questioned‌‌the‌‌viability‌‌of‌‌such‌‌                               
claims‌ ‌under‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌framework.‌ ‌Judge‌ ‌Karen‌ ‌Nelson‌ ‌Moore‌ ‌issued‌ ‌a‌ ‌piercing‌‌                       
dissent‌,‌ ‌defending‌ ‌the‌ ‌rationale‌ ‌and‌ ‌need‌ ‌for‌ ‌two‌ ‌separate‌ ‌tests.‌ ‌ 

‌ 
Timeline‌ ‌to‌ ‌Cure‌ ‌ 

‌ 
Another‌ ‌category‌ ‌of‌ ‌notice‌ ‌and‌ ‌cure‌ ‌lawsuits‌ ‌focused‌ ‌on‌ ‌the‌ ‌timeline‌ ‌to‌ ‌cure‌ ‌errors.‌ ‌Cure‌‌                             
deadlines‌ ‌‌vary‌ ‌by‌ ‌state.‌ ‌Most‌ ‌states‌ ‌with‌ ‌notice‌ ‌and‌ ‌cure‌ ‌procedures‌ ‌gave‌ ‌voters‌ ‌some‌‌                           
specified‌ ‌number‌ ‌of‌ ‌days‌ ‌‌after‌ ‌Election‌ ‌Day‌ ‌to‌ ‌cure‌ ‌the‌ ‌mistake,‌ ‌ranging‌ ‌from‌ ‌just‌ ‌two‌ ‌days‌‌                               
after‌ ‌Election‌ ‌Day‌ ‌(e.g.‌ ‌Florida)‌ ‌to‌ ‌up‌ ‌to‌ ‌14‌ ‌days‌ ‌after‌ ‌Election‌ ‌Day‌ ‌(e.g.‌ ‌Illinois).‌ ‌The‌ ‌cure‌‌                                 
deadline‌ ‌in‌ ‌California‌ ‌was‌ ‌two‌ ‌days‌ ‌before‌ ‌the‌ ‌state’s‌ ‌certification‌ ‌of‌ ‌the‌ ‌vote.‌ ‌Some‌ ‌states‌‌                             
required‌ ‌voters‌ ‌to‌ ‌cure‌ ‌ballot‌ ‌defects‌ ‌by‌ ‌the‌ ‌close‌ ‌of‌‌polls‌‌on‌‌Election‌‌Day.‌‌Election‌‌Day‌‌cure‌‌                                 
deadlines‌ ‌and‌ ‌deadlines‌ ‌close‌ ‌to‌ ‌Election‌ ‌Day‌ ‌meant‌ ‌some‌ ‌voters,‌ ‌particularly‌ ‌those‌ ‌who‌‌                         
submitted‌‌their‌‌ballots‌‌on‌‌or‌‌just‌‌a‌‌few‌‌days‌‌before‌‌Election‌‌Day,‌‌were‌‌unlikely‌‌or‌‌less‌‌likely‌‌to‌‌                                   
receive‌ ‌notice‌ ‌of‌ ‌a‌ ‌defect‌ ‌in‌ ‌time‌ ‌to‌ ‌cure‌ ‌it.‌‌ ‌  

‌ 
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In‌‌a‌‌few‌‌states‌‌that‌‌provide‌‌a‌‌notice‌‌and‌‌cure‌‌procedure,‌‌plaintiffs‌‌filed‌‌suit‌‌before‌‌the‌‌election‌‌                                 
seeking‌‌to‌‌extend‌‌the‌‌amount‌‌of‌‌time‌‌a‌‌voter‌‌had‌‌to‌‌cure‌‌their‌‌ballot.‌‌In‌‌Arizona,‌‌for‌‌example,‌‌                                   
the‌ ‌state‌ ‌already‌ ‌had‌ ‌a‌ ‌notice‌ ‌and‌ ‌cure‌‌procedure‌‌in‌‌place,‌‌but‌‌voters‌‌had‌‌only‌‌until‌‌Election‌‌                                 
Day‌‌to‌‌cure‌‌ballots‌‌with‌‌‌missing‌‌signatures.‌‌By‌‌contrast,‌‌voters‌‌had‌‌until‌‌five‌‌business‌‌days‌‌after‌‌                               
Election‌‌Day‌‌to‌‌cure‌‌signature‌‌‌mismatches‌.‌‌In‌‌‌Arizona‌‌Democratic‌‌Party‌‌v.‌‌Hobbs‌,‌‌plaintiffs‌‌sought‌‌                           
an‌ ‌extension‌ ‌of‌ ‌the‌ ‌Election‌ ‌Day‌ ‌deadline‌ ‌for‌ ‌curing‌ ‌missing‌ ‌signatures.‌ ‌On‌‌September‌‌10,‌‌a‌‌                             
federal‌‌district‌‌court‌‌issued‌‌a‌‌‌permanent‌‌injunction‌‌giving‌‌voters‌‌who‌‌failed‌‌to‌‌sign‌‌their‌‌ballots‌‌                             
until‌‌five‌‌business‌‌days‌‌‌after‌‌Election‌‌Day‌‌to‌‌fix‌‌the‌‌missing‌‌signature,‌‌the‌‌same‌‌amount‌‌of‌‌time‌‌                                 
voters‌ ‌had‌‌to‌‌fix‌‌mismatched‌‌signatures.‌‌The‌‌court‌‌‌found‌‌that‌‌the‌‌Election‌‌Day‌‌cure‌‌deadline,‌‌                             
in‌‌the‌‌circumstances,‌‌failed‌‌the‌‌‌Anderson-Burdick‌‌test‌‌even‌‌under‌‌“the‌‌most‌‌deferential‌‌level‌‌of‌‌                           
scrutiny”‌ ‌and‌ ‌constituted‌ ‌a‌ ‌procedural‌ ‌due‌ ‌process‌ ‌violation‌ ‌under‌ ‌the‌ ‌‌Mathew‌s‌ ‌test.‌‌ ‌  

‌ 
But‌‌on‌‌October‌‌6,‌‌the‌‌U.S.‌‌Court‌‌of‌‌Appeals‌‌for‌‌the‌‌Ninth‌‌Circuit‌‌‌put‌‌the‌‌district‌‌court’s‌‌order‌‌‌on‌‌                                     
hold‌ ‌while‌ ‌the‌ ‌state‌ ‌litigated‌ ‌its‌ ‌appeal.‌ ‌The‌ ‌Ninth‌ ‌Circuit‌ ‌panel‌‌concluded‌‌that‌‌the‌‌state‌‌was‌‌                               
likely‌ ‌to‌ ‌win‌ ‌on‌ ‌appeal‌ ‌because‌ ‌the‌ ‌requirement‌ ‌that‌ ‌voters‌ ‌supply‌ ‌a‌ ‌missing‌ ‌signature‌ ‌by‌‌                             
Election‌‌Day‌‌imposed‌‌only‌‌a‌‌“minimal”‌‌burden‌‌on‌‌the‌‌voter.‌‌The‌‌panel‌‌said‌‌“the‌‌public‌‌interest‌‌                               
is‌ ‌well‌ ‌served‌ ‌by‌ ‌preserving‌ ‌Arizona’s‌ ‌existing‌ ‌election‌ ‌laws,‌ ‌rather‌‌than‌‌by‌‌sending‌‌the‌‌State‌‌                             
scrambling‌‌to‌‌implement‌‌and‌‌to‌‌administer‌‌a‌‌new‌‌procedure‌‌for‌‌curing‌‌unsigned‌‌ballots‌‌at‌‌the‌‌                             
eleventh‌‌hour.”‌‌The‌‌court‌‌noted‌‌that‌‌the‌‌U.S.‌‌Supreme‌‌Court‌‌had‌‌repeatedly‌‌admonished‌‌lower‌‌                           
federal‌ ‌courts‌ ‌not‌ ‌to‌ ‌change‌ ‌the‌ ‌rules‌ ‌of‌ ‌an‌ ‌election‌ ‌in‌ ‌the‌ ‌run-up‌‌to‌‌that‌‌election.‌‌As‌‌of‌‌the‌‌                                     
time‌ ‌of‌ ‌writing,‌ ‌the‌ ‌appellate‌ ‌court‌ ‌has‌ ‌yet‌ ‌to‌ ‌rule‌ ‌on‌ ‌the‌ ‌merits.‌ ‌ 

‌ 
Similarly,‌ ‌plaintiffs‌ ‌in‌ ‌Ohio‌ ‌sought‌ ‌to‌ ‌enjoin‌‌the‌‌state’s‌‌policy‌‌of‌‌rejecting‌‌ballots‌‌for‌‌signature‌‌                             
mismatch‌ ‌without‌‌giving‌‌voters‌‌what‌‌plaintiffs‌‌deemed‌‌to‌‌be‌‌adequate‌‌time‌‌to‌‌cure‌‌the‌‌ballot‌‌                             
signature‌ ‌deficiency.‌ ‌Under‌ ‌the‌ ‌state‌ ‌policy,‌ ‌election‌ ‌officials‌ ‌notified‌ ‌voters‌ ‌by‌ ‌mail‌ ‌of‌ ‌the‌‌                           
ballot‌ ‌defect,‌ ‌and‌ ‌voters‌ ‌could‌ ‌cure‌ ‌it‌ ‌by‌ ‌mail.‌ ‌Ballots‌ ‌were‌ ‌required‌ ‌to‌ ‌be‌ ‌corrected‌ ‌within‌‌                               
seven‌ ‌days‌ ‌of‌ ‌Election‌ ‌Day‌ ‌(down‌ ‌from‌ ‌10‌ ‌days,‌ ‌under‌ ‌a‌ ‌new‌ ‌law).‌ ‌Plaintiffs‌ ‌sought‌‌a‌‌longer‌‌                                 
cure‌ ‌period‌ ‌or‌ ‌a‌ ‌requirement‌ ‌that‌ ‌boards‌ ‌of‌ ‌elections‌ ‌promptly‌ ‌contact‌ ‌voters‌ ‌by‌ ‌telephone‌‌                           
and‌ ‌email‌ ‌in‌ ‌sufficient‌ ‌time‌ ‌to‌ ‌correct‌ ‌absentee‌ ‌ballots‌ ‌rejected‌ ‌on‌ ‌the‌ ‌basis‌ ‌of‌ ‌signature‌‌                             
mismatch.‌ ‌Plaintiffs‌‌asserted‌‌that‌‌the‌‌cure‌‌period‌‌was‌‌“particularly‌‌burdensome‌‌in‌‌light‌‌of‌‌the‌‌                           
serious‌ ‌delays‌ ‌in‌ ‌delivery‌ ‌time‌ ‌the‌ ‌U.S.‌ ‌Postal‌ ‌Service‌ ‌is‌ ‌currently‌ ‌experiencing,”‌ ‌slowing‌ ‌the‌‌                           
multiple‌ ‌trips‌ ‌through‌ ‌the‌ ‌mail‌ ‌required‌ ‌for‌ ‌correcting‌ ‌a‌ ‌deficient‌ ‌absentee‌ ‌ballot‌ ‌by‌ ‌mail.‌ ‌A‌‌                             
federal‌ ‌district‌ ‌court‌ ‌in‌ ‌Ohio‌ ‌‌denied‌ ‌plaintiffs’‌ ‌motion‌ ‌on‌ ‌September‌ ‌27,‌ ‌2020.‌ ‌Applying‌ ‌the‌‌                           
Anderson-Burdick‌ ‌test,‌‌the‌‌court‌‌found‌‌that‌‌Ohio’s‌‌signature-matching‌‌procedures‌‌place‌‌“some‌‌                     
burden‌ ‌on‌ ‌the‌ ‌right‌ ‌to‌ ‌vote‌ ‌”‌ ‌but‌ ‌that‌ ‌this‌ ‌burden‌ ‌must‌ ‌be‌‌considered‌‌in‌‌the‌‌context‌‌of‌‌“the‌‌                                     
alternative‌ ‌voting‌ ‌opportunities‌ ‌that‌ ‌Ohio‌ ‌provides.”‌ ‌The‌ ‌court‌ ‌further‌ ‌concluded‌ ‌that‌ ‌the‌‌                       
state’s‌ ‌“substantial”‌ ‌interests‌ ‌in‌ ‌preventing‌ ‌fraud,‌ ‌promoting‌ ‌confidence‌ ‌in‌ ‌elections,‌ ‌and‌‌                     
maintaining‌‌orderly‌‌election‌‌administration‌‌outweighed‌‌the‌‌“moderate‌‌burden”‌‌on‌‌the‌‌right‌‌to‌‌                       
vote.‌‌The‌‌court‌‌applied‌‌similar‌‌reasoning‌‌to‌‌plaintiffs’‌‌procedural‌‌due‌‌process‌‌claim,‌‌noting‌‌that‌‌                           
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plaintiffs‌‌failed‌‌to‌‌demonstrate‌‌that‌‌the‌‌state’s‌‌cure‌‌period‌‌and‌‌process‌‌deprived‌‌voters‌‌of‌‌their‌‌                             
liberty‌ ‌interest‌ ‌in‌ ‌voting‌ ‌absentee‌ ‌and‌ ‌the‌ ‌state’s‌ ‌interests‌ ‌were‌ ‌substantial.‌ ‌ 

‌ 
In‌ ‌sum,‌ ‌although‌ ‌lawsuits‌ ‌seeking‌ ‌a‌ ‌notice‌ ‌and‌ ‌cure‌ ‌procedure‌ ‌for‌ ‌signature‌ ‌defects‌ ‌were‌                           
among‌‌the‌‌most‌‌successful‌‌mail‌‌voting‌‌claims‌‌brought‌‌by‌‌voting‌‌rights‌‌advocates,‌‌plaintiffs‌‌did‌‌                           
not‌ ‌win‌ ‌in‌‌all‌‌cases.‌‌For‌‌fundamental-right-to-vote‌‌claims,‌‌courts‌‌did‌‌not‌‌agree‌‌on‌‌the‌‌severity‌‌                             
of‌ ‌the‌ ‌burden‌ ‌placed‌ ‌on‌ ‌a‌ ‌citizen’s‌ ‌right‌ ‌to‌ ‌vote‌ ‌when‌ ‌their‌ ‌mail‌ ‌ballot‌ ‌was‌ ‌rejected‌ ‌for‌‌                                 
signature‌‌defects‌‌without‌‌a‌‌notice‌‌and‌‌cure‌‌process.‌‌And‌‌courts‌‌did‌‌not‌‌agree‌‌on‌‌the‌‌weight‌‌of‌‌                                 
the‌ ‌state‌ ‌interest‌ ‌served‌ ‌by‌ ‌not‌ ‌having‌ ‌a‌ ‌notice‌ ‌and‌ ‌cure‌ ‌procedure‌ ‌in‌ ‌place.‌ ‌Courts‌ ‌also‌‌                               
disagreed‌ ‌on‌ ‌how‌ ‌to‌ ‌analyze‌ ‌procedural‌ ‌due‌ ‌process‌ ‌claims‌ ‌regarding‌ ‌election‌ ‌laws‌ ‌and‌ ‌on‌‌                           
whether‌ ‌voting‌ ‌absentee,‌ ‌and‌ ‌even‌ ‌voting‌ ‌at‌ ‌all,‌ ‌constituted‌ ‌a‌ ‌state-created‌ ‌liberty‌ ‌interest‌                         
subject‌‌to‌‌procedural‌‌due‌‌process‌‌protections‌‌under‌‌‌Mathews‌‌v.‌‌Eldrige‌.‌‌They‌‌also‌‌disagreed‌‌on‌‌                           
whether‌‌to‌‌use‌‌the‌‌‌Mathews‌‌test‌‌or‌‌‌Anderson-Burdick‌‌test‌‌for‌‌procedural‌‌due‌‌process‌‌challenges‌‌                           
to‌ ‌election‌ ‌schemes‌ ‌that‌ ‌rejected‌ ‌ballots‌ ‌without‌ ‌notice‌ ‌and‌ ‌cure.‌ ‌Several‌ ‌district‌ ‌courts,‌‌                         
including‌‌the‌‌‌Western‌‌District‌‌of‌‌Texas‌‌(in‌‌‌Richardson‌),‌‌concluded‌‌or‌‌just‌‌assumed‌‌that‌‌rejection‌‌                           
of‌‌mail‌‌ballots‌‌for‌‌signature‌‌mismatch‌‌without‌‌an‌‌opportunity‌‌for‌‌the‌‌voter‌‌to‌‌cure‌‌implicated‌‌a‌‌                               
cognizable‌ ‌state-created‌ ‌liberty‌ ‌interest‌ ‌and‌ ‌applied‌ ‌‌the‌ ‌‌Mathews‌ ‌test‌.‌ ‌In‌ ‌contrast,‌ ‌the‌ ‌Fifth‌‌                         
Circuit‌ ‌and‌ ‌Sixth‌ ‌Circuit‌ ‌appeared‌ ‌to‌ ‌assume‌‌that‌‌there‌‌was‌‌not‌‌a‌‌liberty‌‌interest‌‌(though‌‌the‌‌                               
Sixth‌ ‌Circuit‌ ‌‌declined‌ ‌to‌ ‌take‌ ‌a‌ ‌clear‌ ‌position).‌3‌ ‌And,‌ ‌in‌ ‌‌Richardson‌,‌ ‌the‌ ‌Fifth‌ ‌Circuit‌ ‌rejected‌‌                             
Mathews‌‌ ‌in‌ ‌favor‌ ‌of‌ ‌applying‌ ‌the‌ ‌more‌ ‌flexible‌ ‌‌Anderson-Burdick‌‌ ‌test.‌‌ ‌  

‌ 

Witness‌ ‌or‌ ‌Notary‌ ‌Requirements‌ ‌ 
‌ 

Before‌ ‌the‌ ‌coronavirus‌‌pandemic,‌‌‌12‌‌states‌‌required‌‌mail‌‌voters‌‌to‌‌have‌‌either‌‌a‌‌witness‌‌or‌‌a‌‌                               
notary‌ ‌public‌ ‌sign‌ ‌the‌ ‌return‌ ‌envelope,‌ ‌the‌ ‌back‌ ‌of‌ ‌the‌ ‌ballot,‌ ‌or‌ ‌a‌ ‌certificate‌ ‌to‌ ‌affirm‌ ‌the‌‌                                 
identity‌ ‌of‌ ‌the‌ ‌voter:‌ ‌the‌ ‌battleground‌ ‌states‌ ‌of‌ ‌North‌ ‌Carolina‌ ‌and‌ ‌Wisconsin,‌ ‌as‌ ‌well‌ ‌as‌‌                             
Alabama,‌ ‌Alaska,‌ ‌Louisiana,‌ ‌Minnesota,‌ ‌Mississippi,‌ ‌Missouri,‌ ‌Oklahoma,‌ ‌Rhode‌ ‌Island,‌ ‌South‌‌                   
Carolina,‌ ‌and‌ ‌Virginia.‌‌ ‌  

‌ 
The‌‌specifics‌‌of‌‌these‌‌witness‌‌requirements‌‌‌varied‌‌by‌‌state.‌‌Most‌‌states‌‌required‌‌the‌‌ballot‌‌to‌‌                             
be‌‌signed‌‌by‌‌a‌‌single‌‌witness‌‌or‌‌a‌‌notary.‌‌Alabama‌‌required‌‌the‌‌signature‌‌of‌‌‌two‌‌witnesses‌‌or‌‌a‌‌                                   
notary‌.‌ ‌‌Oklahoma‌ ‌and‌ ‌‌Missouri‌ ‌required‌ ‌the‌ ‌ballot‌ ‌to‌ ‌be‌ ‌notarized‌ ‌but‌‌provided‌‌alternatives‌‌                         
for‌‌voters‌‌incapacitated‌‌or‌‌confined‌‌due‌‌to‌‌illness‌‌or‌‌disability.‌‌‌Minnesota‌‌required‌‌a‌‌witness‌‌or‌‌                             
a‌‌notary‌‌but‌‌stipulated‌‌that‌‌the‌‌witness‌‌must‌‌be‌‌a‌‌registered‌‌voter‌‌in‌‌the‌‌state—a‌‌requirement‌‌                               
that‌ ‌made‌ ‌absentee‌ ‌voting‌ ‌difficult‌ ‌for‌ ‌a‌ ‌voter‌ ‌who‌‌was‌‌living‌‌temporarily‌‌in‌‌another‌‌state.‌‌A‌‌                               

3 ‌Similarly,‌ ‌‌on‌ ‌October‌ ‌2,‌ ‌2020,‌ ‌in‌ ‌‌New‌ ‌Georgia‌ ‌Project‌ ‌v.‌ ‌Raffensperger‌,‌ ‌the‌ ‌Eleventh‌ ‌Circuit‌ ‌rejected‌ ‌the‌‌                                 
application‌ ‌of‌‌the‌‌‌Mathews‌‌‌test‌‌to‌‌a‌‌state‌‌law‌‌that‌‌set‌‌the‌‌receipt‌‌deadline‌‌for‌‌absentee‌‌ballots‌‌to‌‌be‌‌Election‌‌                                       
Day,‌ ‌claiming‌ ‌that‌ ‌to‌ ‌treat‌ ‌this‌ ‌law‌‌as‌‌a‌‌cognizable‌‌liberty‌‌interest‌‌“would‌‌stretch‌‌concepts‌‌of‌‌due‌‌process‌‌to‌‌                                     
their‌ ‌breaking‌ ‌point.”‌‌ ‌  
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few‌ ‌states‌ ‌took‌ ‌legislative‌ ‌action‌ ‌to‌ ‌relax‌ ‌these‌ ‌requirements‌ ‌during‌ ‌the‌ ‌pandemic.‌ ‌North‌‌                         
Carolina,‌‌for‌‌example,‌‌‌reduced‌‌its‌‌requirement‌‌from‌‌two‌‌witness‌‌signatures‌‌to‌‌one‌‌for‌‌the‌‌2020‌‌                             
elections.‌‌ ‌  

‌ 
Witness‌ ‌requirements‌ ‌can‌ ‌be‌ ‌particularly‌ ‌‌confusing‌ ‌to‌ ‌voters‌ ‌and‌ ‌witnesses,‌ ‌as‌ ‌they‌ ‌often‌‌                         
include‌ ‌multiple‌ ‌components—the‌ ‌witness’‌ ‌signature,‌ ‌printed‌ ‌name,‌ ‌address,‌ ‌and‌ ‌date‌ ‌of‌‌                     
signature—each‌ ‌in‌ ‌a‌ ‌specific‌‌location‌‌on‌‌the‌‌back‌‌of‌‌either‌‌the‌‌ballot’s‌‌return‌‌envelope‌‌or‌‌the‌‌                               
inner‌ ‌“secrecy‌ ‌sleeve”‌ ‌(an‌ ‌envelope‌ ‌that‌ ‌goes‌ ‌inside‌ ‌of‌ ‌the‌ ‌outer‌ ‌return‌ ‌envelope),‌ ‌or‌‌on‌‌the‌‌                               
back‌‌of‌‌the‌‌ballot‌‌or‌‌on‌‌a‌‌separate‌‌certificate‌‌document.‌‌In‌‌North‌‌Carolina,‌‌in‌‌the‌‌2016‌‌general‌‌                                 
election,‌ ‌‌2,700‌ ‌absentee‌ ‌ballots‌,‌ ‌or‌ ‌55%‌ ‌of‌ ‌all‌‌rejected‌‌absentee‌‌ballots,‌‌were‌‌rejected‌‌due‌‌to‌‌                             
witness‌ ‌errors.‌‌ ‌  

‌ 
Election‌‌season‌‌lawsuits‌‌in‌‌2020‌‌challenged‌‌witness‌‌or‌‌notary‌‌requirements‌‌in‌‌every‌‌state‌‌that‌‌                           
had‌ ‌them.‌ ‌Plaintiffs‌ ‌generally‌ ‌asked‌ ‌courts‌ ‌to‌ ‌either‌ ‌suspend‌ ‌the‌ ‌requirement‌ ‌during‌ ‌the‌‌                         
pandemic‌ ‌or‌ ‌at‌ ‌least‌ ‌require‌ ‌a‌ ‌notice‌ ‌and‌ ‌cure‌ ‌procedure‌ ‌that‌ ‌would‌ ‌enable‌ ‌voters‌ ‌to‌ ‌fix‌‌                               
witness‌ ‌and‌ ‌notary-related‌ ‌mistakes.‌ ‌Plaintiffs‌ ‌brought‌ ‌a‌ ‌host‌ ‌of‌ ‌federal‌ ‌and‌ ‌state‌‌                       
constitutional‌‌and‌‌statutory‌‌claims.‌‌Several‌‌states‌‌approved‌‌consent‌‌decrees‌‌in‌‌response‌‌to‌‌the‌‌                         
lawsuits,‌ ‌and‌ ‌some‌ ‌of‌ ‌those‌ ‌consent‌ ‌agreements‌ ‌were‌ ‌challenged‌ ‌by‌ ‌intervenors.‌ ‌In‌ ‌cases‌‌                         
where‌ ‌courts‌ ‌ruled‌ ‌on‌ ‌the‌ ‌merits‌ ‌of‌ ‌the‌ ‌witness‌ ‌requirements,‌ ‌the‌ ‌results‌ ‌were‌ ‌mixed,‌ ‌with‌‌                             
state‌ ‌law‌ ‌generally‌ ‌proving‌ ‌a‌ ‌more‌ ‌fruitful‌ ‌avenue‌ ‌for‌ ‌plaintiffs‌ ‌than‌ ‌federal‌ ‌law.‌ ‌ 

‌ 
Legal‌ ‌Claims‌ ‌ 

‌ 
The‌ ‌most‌ ‌common‌‌federal‌‌claim‌‌alleged‌‌that‌‌requiring‌‌the‌‌absentee‌‌voter‌‌to‌‌obtain‌‌a‌‌witness‌‌                             
or‌‌notary‌‌placed‌‌an‌‌unconstitutional‌‌burden‌‌on‌‌plaintiffs'‌‌fundamental‌‌right‌‌to‌‌vote,‌‌in‌‌violation‌‌                           
of‌ ‌the‌ ‌First‌ ‌and‌ ‌Fourteenth‌ ‌Amendments‌ ‌to‌ ‌the‌ ‌U.S.‌ ‌Constitution‌ ‌(see‌ ‌lawsuits‌ ‌in‌ ‌‌Alabama‌,‌‌                           
Louisiana‌,‌‌‌Minnesota‌,‌‌‌Kentucky‌,‌‌‌Oklahoma‌,‌‌‌South‌‌Carolina‌).‌‌For‌‌these‌‌claims,‌‌plaintiffs‌‌argued‌‌                     
that‌ ‌the‌ ‌witness‌ ‌requirements,‌ ‌as‌ ‌applied‌ ‌during‌ ‌the‌ ‌coronavirus‌ ‌pandemic,‌ ‌failed‌ ‌the‌‌                       
Anderson-Burdick‌ ‌test‌ ‌because‌ ‌they‌ ‌left‌‌voters,‌‌particularly‌‌immuno-compromised‌‌voters,‌‌with‌‌                   
an‌ ‌untenable‌ ‌choice‌ ‌between‌ ‌their‌ ‌health‌ ‌and‌ ‌their‌ ‌vote.‌‌ ‌  

‌ 
Plaintiffs‌ ‌also‌ ‌alleged‌ ‌that‌ ‌the‌ ‌witness‌ ‌or‌ ‌notary‌ ‌requirements‌ ‌violated‌ ‌the‌ ‌equal‌ ‌protection‌‌                         
clause‌ ‌of‌ ‌the‌ ‌U.S.‌ ‌Constitution‌ ‌(see‌ ‌lawsuits‌ ‌in‌ ‌‌South‌ ‌Carolina‌,‌‌‌Alabama‌)‌‌and‌‌Section‌‌2‌‌of‌‌the‌‌                               
Voting‌ ‌Rights‌ ‌Act‌ ‌(see‌ ‌lawsuits‌ ‌in‌ ‌‌Louisiana‌,‌ ‌‌South‌ ‌Carolina‌,‌ ‌‌Virginia‌)‌ ‌because‌ ‌they‌ ‌had‌ ‌a‌‌                           
disproportionately‌ ‌adverse‌ ‌impact‌ ‌on‌ ‌Black‌ ‌voters.‌ ‌Plaintiffs‌ ‌also‌ ‌argued‌ ‌that‌ ‌witness‌‌                     
requirements‌‌constituted‌‌an‌‌impermissible‌‌“test‌‌or‌‌device”‌‌in‌‌violation‌‌of‌‌Sections‌‌3(b)‌‌and‌‌201‌‌                           
of‌ ‌the‌ ‌Voting‌ ‌Right‌ ‌Act‌ ‌(VRA)‌ ‌(see‌ ‌lawsuits‌ ‌in‌ ‌‌Alabama‌,‌ ‌‌South‌ ‌Carolina‌)‌ ‌and‌ ‌that‌ ‌witness‌‌                             
requirements,‌ ‌as‌ ‌applied‌ ‌to‌ ‌voters‌ ‌with‌ ‌disabilities‌ ‌who‌ ‌feared‌ ‌exposure‌ ‌to‌ ‌the‌ ‌coronavirus,‌‌                         
violated‌ ‌Title‌ ‌II‌ ‌of‌ ‌the‌ ‌Americans‌ ‌with‌ ‌Disabilities‌ ‌Act‌ ‌(ADA)‌ ‌(see‌ ‌lawsuit‌ ‌in‌ ‌‌Alabama‌).‌‌ ‌  
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‌ 
Plaintiffs‌ ‌additionally‌ ‌challenged‌ ‌witness‌ ‌or‌ ‌notary‌ ‌requirements‌ ‌under‌ ‌various‌ ‌state‌‌                   
constitutional‌ ‌and‌ ‌statutory‌ ‌grounds,‌ ‌including‌ ‌under‌ ‌the‌ ‌state‌ ‌constitutions‌ ‌of‌ ‌‌Alaska‌,‌‌                     
Minnesota‌,‌ ‌‌Missouri‌,‌ ‌and‌ ‌‌North‌ ‌Carolina‌,‌ ‌and‌ ‌under‌ ‌‌Oklahoma‌ ‌state‌ ‌law‌.‌ ‌ 

‌ 
Consent‌ ‌Decrees‌ ‌and‌ ‌Settlements‌ ‌ 

‌ 
Several‌‌states‌‌voluntarily‌‌relaxed‌‌or‌‌waived‌‌witness‌‌or‌‌notary‌‌requirements‌‌in‌‌the‌‌face‌‌of‌‌legal‌‌                             
challenges‌ ‌during‌ ‌the‌ ‌coronavirus‌ ‌pandemic.‌ ‌‌Missouri‌,‌ ‌for‌ ‌example,‌ ‌in‌ ‌response‌‌to‌‌a‌‌‌lawsuit‌,‌‌                         
relaxed‌ ‌its‌ ‌requirement‌ ‌that‌ ‌absentee‌ ‌ballots‌ ‌be‌ ‌notarized.‌ ‌Under‌ ‌its‌ ‌new‌ ‌rules,‌ ‌voters‌ ‌who‌‌                           
chose‌‌to‌‌vote‌‌absentee‌‌because‌‌they‌‌were‌‌at‌‌a‌‌heightened‌‌risk‌‌of‌‌complications‌‌from‌‌COVID-19‌‌                             
were‌ ‌not‌ ‌required‌ ‌to‌ ‌have‌ ‌their‌ ‌mail‌ ‌ballot‌ ‌notarized.‌‌ ‌  

‌ 
Some‌‌of‌‌the‌‌states‌‌that‌‌voluntarily‌‌relaxed‌‌or‌‌waived‌‌their‌‌witness‌‌requirements‌‌in‌‌the‌‌face‌‌of‌‌                               
litigation‌‌faced‌‌new‌‌legal‌‌challenges‌‌to‌‌those‌‌changes.‌‌In‌‌Virginia,‌‌Rhode‌‌Island,‌‌and‌‌Minnesota,‌‌                           
for‌‌example,‌‌Republican‌‌Party‌‌groups‌‌sought,‌‌unsuccessfully,‌‌to‌‌stop‌‌these‌‌changes.‌‌In‌‌Virginia,‌‌                         
despite‌‌opposition‌‌from‌‌the‌‌state‌‌Republican‌‌Party,‌‌a‌‌federal‌‌district‌‌court‌‌approved‌‌a‌‌‌consent‌‌                           
decree‌ ‌that‌ ‌waived‌ ‌the‌ ‌state’s‌ ‌witness‌ ‌requirement‌ ‌for‌ ‌the‌ ‌November‌ ‌general‌ ‌election.‌ ‌In‌‌                         
Rhode‌ ‌Island,‌ ‌a‌ ‌U.S.‌ ‌district‌ ‌court‌ ‌also‌ ‌approved‌ ‌a‌ ‌‌consent‌ ‌decree‌ ‌that‌ ‌waived‌ ‌the‌ ‌state’s‌‌                             
witness‌ ‌requirement‌ ‌during‌ ‌the‌ ‌pandemic,‌ ‌and‌ ‌the‌ ‌Republican‌ ‌National‌ ‌Committee‌ ‌(RNC)‌‌                     
appealed‌‌to‌‌the‌‌First‌‌Circuit‌‌U.S.‌‌Court‌‌of‌‌Appeals‌‌seeking‌‌a‌‌stay‌‌of‌‌the‌‌district‌‌court‌‌order.‌‌The‌‌                                   
First‌‌Circuit‌‌allowed‌‌the‌‌RNC‌‌to‌‌intervene‌‌but‌‌‌upheld‌‌the‌‌district‌‌court‌‌order‌‌finding‌‌that,‌‌under‌‌                               
the‌ ‌‌Anderson-Burdick‌ ‌test,‌ ‌plaintiffs‌ ‌were‌ ‌likely‌‌to‌‌succeed‌‌on‌‌the‌‌merits.‌‌The‌‌RNC‌‌then‌‌filed‌‌a‌‌                               
stay‌ ‌petition‌ ‌with‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court,‌ ‌which‌‌‌denied‌‌the‌‌petition‌‌on‌‌the‌‌grounds‌‌that‌‌the‌‌                               
RNC‌‌did‌‌not‌‌have‌‌standing.‌‌The‌‌Supreme‌‌Court’s‌‌order‌‌noted‌‌that,‌‌unlike‌‌in‌‌some‌‌other‌‌cases,‌‌                               
here‌ ‌“the‌ ‌state‌ ‌election‌ ‌officials‌ ‌support‌ ‌the‌ ‌challenged‌ ‌decree,‌ ‌and‌ ‌no‌ ‌state‌ ‌official‌ ‌has‌‌                           
expressed‌ ‌opposition.”‌‌ ‌  

‌ 
In‌ ‌Minnesota,‌ ‌the‌ ‌Trump‌‌campaign‌‌and‌‌RNC‌‌‌sought‌‌to‌‌intervene‌‌in‌‌three‌‌different‌‌lawsuits‌‌in‌‌                             
which‌ ‌a‌‌state‌‌official‌‌approved‌‌a‌‌consent‌‌decree‌‌relaxing‌‌the‌‌state’s‌‌witness‌‌requirement.‌‌The‌‌                           
intervenors‌ ‌cited‌ ‌concern‌ ‌about‌ ‌voter‌ ‌fraud‌ ‌and‌ ‌alleged‌ ‌collusion‌ ‌between‌ ‌plaintiffs‌ ‌and‌‌the‌‌                         
Minnesota‌‌secretary‌‌of‌‌state,‌‌a‌‌Democrat.‌‌A‌‌state‌‌judge‌‌‌approved‌‌the‌‌consent‌‌decrees‌‌in‌‌two‌‌of‌‌                               
the‌ ‌lawsuits,‌ ‌while‌ ‌a‌ ‌federal‌ ‌judge‌ ‌‌denied‌ ‌the‌ ‌consent‌ ‌decree‌ ‌in‌ ‌the‌ ‌third.‌ ‌The‌ ‌Republican‌‌                             
intervenors‌ ‌appealed‌ ‌the‌ ‌consent‌ ‌decree‌ ‌approved‌ ‌in‌ ‌the‌‌state‌‌court‌‌cases‌‌but‌‌subsequently‌‌                         
dismissed‌‌ ‌their‌ ‌appeals,‌ ‌and‌ ‌the‌ ‌consent‌ ‌decrees‌ ‌stood.‌‌ ‌  

‌ 
In‌‌North‌‌Carolina,‌‌Republican‌‌opposition‌‌to‌‌a‌‌settlement‌‌relaxing‌‌the‌‌state‌‌witness‌‌requirement‌‌                         
was‌ ‌more‌ ‌successful.‌ ‌After‌ ‌the‌ ‌North‌ ‌Carolina‌ ‌State‌ ‌Board‌ ‌of‌‌Elections‌‌(NCSBE)‌‌‌settled‌‌a‌‌‌suit‌‌                             
brought‌‌in‌‌state‌‌court‌‌by‌‌North‌‌Carolina‌‌Alliance‌‌for‌‌Retired‌‌Americans,‌‌the‌‌State‌‌Board‌‌issued‌‌                             
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new‌ ‌guidance‌ ‌in‌ ‌September‌ ‌to‌ ‌make‌ ‌both‌ ‌witness‌ ‌and‌ ‌signature‌ ‌defects‌ ‌‌broadly‌ ‌curable‌ ‌via‌‌                           
affidavit.‌ ‌The‌ ‌Trump‌ ‌campaign‌ ‌and‌ ‌North‌ ‌Carolina‌ ‌General‌ ‌Assembly‌ ‌leaders‌‌‌objected‌‌to‌‌the‌‌                         
settlement‌ ‌and‌‌new‌‌guidance.‌‌After‌‌a‌‌dizzying‌‌array‌‌of‌‌inter-related‌‌state‌‌and‌‌federal‌‌lawsuits‌‌                           
and,‌‌‌after‌‌early‌‌voting‌‌had‌‌already‌‌started‌‌and‌‌many‌‌absentee‌‌ballots‌‌had‌‌already‌‌been‌‌submitted‌,‌‌a‌‌                               
federal‌‌court‌‌issued‌‌an‌‌‌injunction‌‌on‌‌October‌‌14‌‌that‌‌split‌‌the‌‌baby.‌‌It‌‌‌required‌‌state‌‌officials‌‌to‌                                 
reject‌ ‌ballots‌ ‌that‌ ‌lacked‌ ‌a‌ ‌witness‌ ‌signature‌ ‌altogether‌ ‌but‌‌to‌‌provide‌‌a‌‌standard‌‌notice‌‌and‌‌                             
cure‌‌process‌‌for‌‌other‌‌ballot‌‌defects,‌‌such‌‌as‌‌an‌‌incomplete‌‌witness‌‌address,‌‌a‌‌witness‌‌or‌‌voter‌‌                               
signature‌‌on‌‌the‌‌wrong‌‌line,‌‌or‌‌a‌‌missing‌‌voter‌‌signature.‌‌The‌‌decision‌‌was‌‌appealed‌‌(primarily‌‌                             
on‌‌other‌‌issues‌‌in‌‌the‌‌case)‌‌but‌‌‌left‌‌in‌‌place‌‌‌by‌‌an‌‌en‌‌banc‌‌ruling‌‌of‌‌the‌‌Fourth‌‌Circuit‌‌U.S.‌‌Court‌‌                                         
of‌ ‌Appeals,‌ ‌and‌ ‌an‌ ‌October‌ ‌28‌ ‌‌decision‌‌ ‌of‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌to‌ ‌deny‌ ‌injunctive‌ ‌relief.‌ ‌ 

‌ 
Federal‌ ‌Law‌ ‌Challenges‌ ‌to‌ ‌Witness‌ ‌Requirements‌ ‌ 

‌ 
While‌ ‌some‌ ‌states‌ ‌agreed‌ ‌to‌ ‌consent‌ ‌decrees,‌ ‌other‌ ‌states‌ ‌fiercely‌ ‌defended‌ ‌their‌ ‌absentee‌‌                         
ballot‌ ‌witness‌ ‌or‌ ‌notary‌ ‌requirements.‌ ‌In‌ ‌federal‌ ‌courts,‌ ‌plaintiffs‌ ‌who‌ ‌challenged‌ ‌these‌‌                       
requirements‌ ‌saw‌ ‌some‌ ‌success‌ ‌on‌ ‌the‌ ‌merits‌ ‌at‌ ‌the‌ ‌district‌ ‌court‌ ‌level,‌ ‌but‌ ‌largely‌ ‌lost‌ ‌on‌‌                               
appeal.‌ ‌Cases‌ ‌in‌ ‌Alabama,‌ ‌Wisconsin,‌ ‌and‌ ‌South‌ ‌Carolina‌ ‌illustrate‌ ‌the‌ ‌point.‌‌ ‌  

‌ 
In‌ ‌Alabama,‌ ‌in‌ ‌the‌ ‌face‌ ‌of‌ ‌extensive‌ ‌litigation‌ ‌before‌ ‌the‌ ‌state’s‌ ‌July‌ ‌primary‌ ‌runoff,‌ ‌state‌‌                             
officials‌ ‌defended‌ ‌the‌ ‌state’s‌ ‌requirement‌ ‌that‌ ‌absentee‌ ‌ballots‌ ‌be‌ ‌submitted‌ ‌with‌ ‌the‌‌                       
signature‌ ‌of‌ ‌‌two‌‌witnesses‌‌or‌‌a‌‌notary.‌‌In‌‌‌People‌‌First‌‌of‌‌Alabama‌‌v.‌‌Merrill‌,‌‌a‌‌U.S.‌‌district‌‌court‌‌                                   
judge‌ ‌issued‌ ‌a‌ ‌preliminary‌ ‌injunction‌ ‌that‌ ‌barred‌ ‌the‌ ‌state‌ ‌from‌ ‌enforcing‌ ‌its‌ ‌witness‌‌                         
requirement‌ ‌in‌ ‌the‌ ‌July‌ ‌14‌ ‌runoff,‌ ‌but‌ ‌‌only‌ ‌for‌ ‌voters‌ ‌who‌ ‌provided‌ ‌a‌ ‌written‌ ‌statement‌‌                             
outlining‌‌a‌‌medical‌‌condition‌‌that‌‌placed‌‌the‌‌voter‌‌at‌‌a‌‌severe‌‌risk‌‌if‌‌the‌‌voter‌‌were‌‌to‌‌contract‌‌                                   
COVID-19.‌ ‌The‌ ‌state‌ ‌appealed‌ ‌the‌ ‌narrow‌ ‌exception‌ ‌all‌ ‌the‌ ‌way‌ ‌to‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court,‌‌                             
which‌ ‌‌stayed‌ ‌the‌ ‌preliminary‌ ‌injunction‌ ‌on‌ ‌July‌ ‌2,‌‌reinstating‌‌the‌‌witness‌‌requirement‌‌just‌‌12‌‌                           
days‌‌before‌‌the‌‌state’s‌‌primary.‌‌With‌‌an‌‌eye‌‌to‌‌November,‌‌the‌‌plaintiffs‌‌continued‌‌to‌‌litigate‌‌at‌‌                               
the‌ ‌district‌ ‌court‌ ‌and‌ ‌won‌ ‌a‌ ‌permanent‌ ‌injunction‌ ‌against‌ ‌the‌ ‌witness‌ ‌requirement‌ ‌for‌ ‌the‌‌                           
general‌ ‌election.‌ ‌But‌‌on‌‌October‌‌13,‌‌the‌‌Eleventh‌‌Circuit‌‌‌stayed‌‌the‌‌district‌‌court’s‌‌permanent‌‌                           
injunction,‌ ‌effectively‌ ‌reinstating‌ ‌the‌‌witness‌‌requirement.‌‌Despite‌‌all‌‌the‌‌litigation,‌‌the‌‌state’s‌‌                       
requirement‌ ‌of‌ ‌two‌ ‌witnesses‌ ‌or‌ ‌a‌ ‌notary‌ ‌remained‌ ‌intact‌ ‌for‌ ‌the‌ ‌general‌ ‌election,‌ ‌with‌ ‌no‌‌                             
exception‌ ‌for‌ ‌immuno-compromised‌ ‌voters.‌ ‌ 

‌ 
Similarly,‌ ‌in‌ ‌‌DNC‌ ‌v.‌ ‌Bostelmann‌,‌ ‌a‌ ‌federal‌ ‌district‌ ‌court‌ ‌‌suspended‌ ‌Wisconsin’s‌ ‌witness‌‌                       
requirement‌‌during‌‌the‌‌pandemic.‌‌But‌‌the‌‌Seventh‌‌Circuit‌‌U.S.‌‌Court‌‌of‌‌Appeals‌‌‌overturned‌‌the‌‌                           
decision,‌ ‌concluding‌ ‌that‌ ‌the‌ ‌district‌ ‌court‌ ‌“did‌ ‌not‌‌give‌‌adequate‌‌consideration‌‌to‌‌the‌‌state’s‌‌                           
interests.”‌ ‌It‌ ‌cited‌ ‌precedent‌ ‌that‌ ‌“[v]oter‌ ‌fraud‌ ‌drives‌ ‌honest‌ ‌citizens‌ ‌out‌ ‌of‌ ‌the‌ ‌democratic‌‌                           
process‌ ‌and‌ ‌breeds‌ ‌distrust‌ ‌of‌ ‌our‌ ‌government.”‌ ‌ 

‌ 
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A‌ ‌notable‌ ‌and‌‌high‌‌profile‌‌example‌‌of‌‌the‌‌legal‌‌whiplash‌‌of‌‌witness‌‌or‌‌notary‌‌litigation‌‌during‌‌                               
the‌ ‌2020‌ ‌election‌ ‌season‌ ‌was‌ ‌‌Middleton‌ ‌v.‌ ‌Andino‌ ‌in‌ ‌South‌ ‌Carolina.‌ ‌In‌‌May,‌‌a‌‌federal‌‌district‌‌                               
court‌‌in‌‌South‌‌Carolina‌‌‌issued‌‌a‌‌‌preliminary‌‌injunction‌,‌‌suspending‌‌the‌‌witness‌‌requirement‌‌for‌‌                         
the‌ ‌June‌ ‌primary‌ ‌due‌ ‌to‌ ‌pandemic-related‌ ‌concerns.‌ ‌The‌ ‌litigation‌ ‌continued‌‌in‌‌two‌‌separate‌‌                         
lawsuits‌ ‌seeking‌ ‌to‌ ‌extend‌ ‌the‌ ‌injunction‌ ‌to‌ ‌November.‌ ‌In‌ ‌September,‌‌a‌‌federal‌‌district‌‌court‌‌                           
enjoined‌ ‌the‌ ‌witness‌ ‌requirement‌ ‌for‌ ‌the‌ ‌November‌ ‌election‌ ‌as‌ ‌well.‌ ‌On‌ ‌appeal,‌ ‌a‌ ‌Fourth‌‌                           
Circuit‌‌panel‌‌‌stayed‌‌the‌‌injunction‌‌(thus‌‌restoring‌‌the‌‌witness‌‌requirement),‌‌but‌‌one‌‌week‌‌later,‌‌                           
the‌‌Fourth‌‌Circuit,‌‌‌ruling‌‌en‌‌banc‌,‌‌reversed‌‌and‌‌reinstated‌‌the‌‌injunction‌‌(thus‌‌suspending‌‌the‌                           
witness‌ ‌requirement).‌ ‌Finally,‌ ‌on‌ ‌October‌ ‌5,‌ ‌‌after‌ ‌absentee‌ ‌voting‌ ‌had‌ ‌already‌ ‌started,‌‌‌the‌‌U.S.‌‌                           
Supreme‌ ‌Court‌ ‌‌reversed‌ ‌the‌ ‌Fourth‌ ‌Circuit’s‌ ‌en‌ ‌banc‌ ‌injunction‌ ‌(thus‌ ‌reinstating‌ ‌the‌ ‌witness‌‌                         
requirement).‌ ‌The‌ ‌Supreme‌ ‌Court‌ ‌exempted‌ ‌ballots‌ ‌already‌ ‌received‌ ‌by‌ ‌the‌ ‌state‌ ‌and‌ ‌any‌‌                         
ballots‌ ‌received‌ ‌within‌ ‌two‌ ‌days‌ ‌of‌ ‌the‌ ‌order‌ ‌(as‌‌these‌‌ballots‌‌were‌‌presumably‌‌submitted‌‌in‌‌                             
reliance‌ ‌on‌ ‌Fourth‌ ‌Circuit‌ ‌ruling‌ ‌that‌ ‌no‌ ‌witness‌ ‌was‌ ‌required).‌ ‌Justice‌ ‌Brett‌ ‌Kavanaugh,‌ ‌in‌‌                           
concurrence,‌‌offered‌‌two‌‌reasons‌‌for‌‌his‌‌vote‌‌with‌‌the‌‌majority.‌‌First,‌‌he‌‌explained,‌‌the‌‌state’s‌‌                             
legislature‌‌“should‌‌not‌‌be‌‌subject‌‌to‌‌second‌‌guessing‌‌by‌‌an‌‌‘unelected‌‌federal‌‌judiciary,’‌‌which‌‌                           
lacks‌ ‌the‌ ‌background,‌ ‌competence,‌ ‌and‌ ‌expertise‌ ‌to‌ ‌assess‌ ‌public‌ ‌health‌ ‌and‌ ‌is‌ ‌not‌                         
accountable‌ ‌to‌ ‌the‌ ‌people.”‌ ‌And‌ ‌second,‌‌he‌‌said,‌‌under‌‌the‌‌‌Purcell‌‌principle,‌‌the‌‌district‌‌court‌‌                             
should‌‌not‌‌have‌‌made‌‌procedural‌‌changes‌‌so‌‌close‌‌to‌‌the‌‌election.‌‌(The‌‌district‌‌court‌‌issued‌‌its‌‌                               
preliminary‌ ‌injunction‌ ‌in‌ ‌May,‌ ‌which‌ ‌was‌ ‌in‌ ‌effect‌ ‌for‌ ‌the‌ ‌state‌ ‌primary,‌ ‌and‌ ‌its‌ ‌permanent‌‌                             
injunction‌ ‌on‌ ‌September‌ ‌18,‌ ‌2020.)‌ ‌ 

‌ 
Although‌ ‌most‌ ‌federal‌ ‌court‌ ‌claims‌ ‌were‌ ‌constitutional‌ ‌claims,‌ ‌plaintiffs‌ ‌also‌ ‌brought‌‌federal‌‌                       
statutory‌ ‌claims‌ ‌under‌ ‌the‌ ‌Americans‌ ‌with‌ ‌Disabilities‌ ‌Act‌ ‌(ADA)‌ ‌and‌‌the‌‌Voting‌‌Rights‌‌Act.‌‌In‌                             
People‌ ‌First‌ ‌of‌ ‌Alabama‌ ‌v.‌ ‌Merrill‌,‌ ‌a‌ ‌U.S.‌ ‌district‌ ‌court‌ ‌addressed‌ ‌the‌ ‌issue‌ ‌of‌ ‌whether,‌ ‌in‌ ‌the‌‌                                 
context‌‌of‌‌the‌‌pandemic,‌‌Alabama’s‌‌requirement‌‌of‌‌two‌‌witnesses‌‌or‌‌a‌‌notary‌‌violated‌‌the‌‌ADA‌‌                             
by‌ ‌discriminating‌ ‌against‌ ‌individuals‌ ‌who‌ ‌were‌ ‌particularly‌ ‌vulnerable‌ ‌to‌ ‌developing‌ ‌serious‌‌                     
complications‌ ‌with‌ ‌COVID-19.‌ ‌The‌ ‌court‌ ‌‌found‌ ‌that‌ ‌the‌ ‌requirement‌ ‌did‌ ‌not‌ ‌violate‌ ‌the‌ ‌ADA‌‌                           
“[b]ecause‌ ‌the‌ ‌witness‌ ‌requirement‌ ‌is‌ ‌deemed‌‌a‌‌condition‌‌precedent‌‌to‌‌eligibility‌‌under‌‌state‌‌                         
law,‌ ‌and‌ ‌essential‌ ‌eligibility‌ ‌requirements‌ ‌are‌ ‌not‌ ‌subject‌ ‌to‌ ‌reasonable‌ ‌modifications‌.”‌ ‌In‌‌                       
Thomas‌‌v.‌‌Andino‌,‌‌another‌‌court‌‌rejected‌‌a‌‌claim‌‌that‌‌South‌‌Carolina’s‌‌witness‌‌requirement‌‌is‌‌a‌‌                             
“test‌ ‌or‌ ‌device”‌ ‌prohibited‌ ‌under‌ ‌the‌ ‌Voting‌ ‌Rights‌ ‌Act.‌ ‌The‌ ‌court‌ ‌‌construed‌ ‌the‌ ‌witness‌‌                           
requirement‌ ‌as‌ ‌necessary‌ ‌to‌ ‌establish‌ ‌the‌ ‌voter’s‌ ‌identity,‌ ‌not‌ ‌a‌ ‌qualification‌ ‌to‌ ‌vote‌ ‌and,‌‌                           
therefore,‌ ‌not‌ ‌the‌ ‌kind‌ ‌of‌ ‌test‌ ‌or‌ ‌device‌ ‌that‌ ‌Section‌ ‌201‌ ‌was‌ ‌enacted‌ ‌to‌ ‌prohibit‌ ‌(such‌ ‌as‌‌                                 
literacy‌ ‌tests).‌‌ ‌  

‌ 
State‌ ‌Law‌ ‌Challenges‌ ‌to‌ ‌Witness‌ ‌Requirements‌ ‌ 

‌ 
Plaintiffs‌ ‌had‌ ‌some‌ ‌success‌ ‌challenging‌ ‌witness‌ ‌requirements‌ ‌under‌ ‌state‌ ‌law.‌ ‌Plaintiffs‌‌                     
prevailed‌ ‌in‌ ‌Alaska.‌ ‌On‌ ‌October‌ ‌12,‌ ‌the‌ ‌Alaska‌ ‌State‌ ‌Supreme‌ ‌Court‌ ‌upheld‌ ‌a‌ ‌preliminary‌‌                           
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injunction,‌ ‌‌waiving‌ ‌the‌ ‌state’s‌ ‌witness‌ ‌requirement‌ ‌for‌ ‌the‌ ‌general‌ ‌election‌ ‌and‌ ‌affirming‌ ‌a‌‌                         
lower‌‌court’s‌‌‌conclusion‌‌that‌‌plaintiffs‌‌were‌‌likely‌‌to‌‌succeed‌‌on‌‌the‌‌merits.‌‌Applying‌‌a‌‌state‌‌law‌‌                               
balancing‌‌test‌‌similar‌‌to‌‌‌Anderson-Burdick‌,‌‌the‌‌court‌‌reasoned‌‌that‌‌the‌‌witness‌‌requirement,‌‌as‌‌                         
applied‌‌during‌‌the‌‌pandemic,‌‌impermissibly‌‌burdened‌‌the‌‌right‌‌to‌‌vote‌‌in‌‌violation‌‌of‌‌Article‌‌1,‌‌                             
Section‌ ‌5‌ ‌of‌ ‌the‌ ‌Alaska‌ ‌Constitution.‌ ‌Having‌ ‌to‌ ‌choose‌ ‌between‌ ‌voting‌ ‌and‌ ‌protecting‌ ‌one’s‌‌                           
health,‌ ‌the‌ ‌court‌ ‌said,‌ ‌placed‌ ‌a‌ ‌severe‌ ‌burden‌ ‌on‌ ‌the‌ ‌right‌ ‌to‌ ‌vote.‌ ‌ 

‌ 
In‌‌Oklahoma,‌‌the‌‌state‌‌supreme‌‌court‌‌‌struck‌‌down‌‌the‌‌notarization‌‌requirement‌‌for‌‌absentee‌‌                         
ballots‌‌on‌‌the‌‌grounds‌‌that‌‌it‌‌contravened‌‌a‌‌state‌‌law‌‌(‌12‌‌O.S.‌‌§426)‌‌‌that‌‌required‌‌the‌‌state‌‌to‌‌                                   
accept,‌ ‌for‌ ‌state‌ ‌government‌ ‌purposes‌ ‌generally,‌ ‌personally‌ ‌signed‌ ‌statements‌ ‌made‌ ‌under‌‌                     
penalty‌ ‌of‌ ‌perjury.‌ ‌The‌‌state‌‌legislature‌‌amended‌‌that‌‌state‌‌law‌‌two‌‌days‌‌later,‌‌to‌‌reverse‌‌the‌‌                               
Oklahoma‌ ‌Supreme‌ ‌Court‌‌and‌‌reinstate‌‌the‌‌notarization‌‌requirement;‌‌but,‌‌the‌‌new‌‌law‌‌made‌‌                         
an‌ ‌exception‌ ‌for‌ ‌the‌ ‌June‌ ‌30,‌ ‌2020,‌ ‌primary‌ ‌and‌ ‌any‌ ‌other‌ ‌election‌ ‌within‌ ‌45‌ ‌days‌ ‌of‌ ‌a‌‌                                 
state-declared‌ ‌emergency.‌ ‌During‌ ‌that‌ ‌primary‌ ‌and‌ ‌such‌ ‌emergencies,‌ ‌voters‌ ‌would‌ ‌be‌‌                     
permitted‌‌to‌‌sign‌‌and‌‌submit‌‌a‌‌statement‌‌under‌‌penalty‌‌of‌‌perjury‌‌and‌‌send‌‌in‌‌a‌‌photocopy‌‌of‌‌                                 
an‌ ‌approved‌ ‌identification‌ ‌as‌ ‌an‌ ‌alternative‌ ‌to‌ ‌notarization.‌ ‌Plaintiffs‌ ‌in‌ ‌a‌ ‌‌new‌ ‌lawsuit‌‌                         
challenged‌‌this‌‌new‌‌requirement‌‌in‌‌federal‌‌district‌‌court‌‌on‌‌U.S.‌‌constitutional‌‌grounds,‌‌but‌‌the‌‌                           
court‌denied‌‌the‌‌relief‌.‌‌The‌‌court‌‌noted‌‌that‌‌fraud‌‌is‌‌an‌‌“exceeding‌‌rarity‌‌in‌‌Oklahoma‌‌history”‌‌                               
and,‌‌nonetheless,‌‌ruled‌‌that‌‌the‌‌state’s‌‌interests‌‌in‌‌preventing‌‌voter‌‌fraud‌‌were‌‌“legitimate‌‌and‌‌                           
weighty.”‌‌ ‌  

‌ 
As‌ ‌noted‌ ‌above,‌ ‌lawsuits‌ ‌that‌ ‌brought‌ ‌state‌ ‌constitutional‌ ‌claims‌‌in‌‌‌Missouri‌,‌‌‌Minnesota‌,‌‌and‌‌                         
North‌‌Carolina‌‌‌all‌‌resulted‌‌in‌‌consent‌‌decrees‌‌that‌‌relaxed‌‌or‌‌eliminated‌‌the‌‌witness‌‌or‌‌notary‌‌                             
requirements.‌ ‌ 

‌ 

Part‌ ‌IV‌ ‌Conclusion‌ ‌ 
‌ 

There‌ ‌was‌ ‌a‌ ‌large‌ ‌volume‌ ‌of‌ ‌litigation‌ ‌in‌ ‌2020‌ ‌regarding‌ ‌how‌ ‌states‌ ‌verified‌ ‌the‌ ‌identity‌ ‌of‌‌                               
voters‌ ‌who‌ ‌cast‌ ‌mail‌ ‌ballots.‌ ‌Lawsuits‌ ‌challenging‌‌states’‌‌signature‌‌verification‌‌practices‌‌were‌‌                       
among‌ ‌the‌ ‌most‌ ‌successful.‌ ‌Several‌ ‌states‌ ‌voluntarily‌ ‌altered‌ ‌their‌ ‌signature‌ ‌verification‌‌                     
policies‌ ‌after‌ ‌being‌ ‌sued.‌ ‌Some‌ ‌issued‌ ‌new‌ ‌signature‌ ‌matching‌ ‌guidelines‌ ‌that‌ ‌were‌ ‌likely‌‌to‌‌                           
result‌ ‌in‌ ‌fewer‌ ‌erroneous‌ ‌ballot‌ ‌rejections‌ ‌(e.g.‌ ‌Michigan,‌ ‌New‌ ‌Jersey).‌ ‌Others‌ ‌decided‌‌not‌‌to‌‌                           
reject‌ ‌ballots‌ ‌for‌ ‌signature‌ ‌mismatches‌ ‌at‌ ‌all‌ ‌(e.g.‌ ‌Pennsylvania).‌ ‌Several‌ ‌voluntarily‌‌                     
implemented‌ ‌procedures‌ ‌to‌ ‌provide‌ ‌voters‌ ‌an‌ ‌opportunity‌ ‌to‌ ‌cure‌‌signature‌‌defects‌‌to‌‌avoid‌‌                         
having‌‌their‌‌ballots‌‌rejected‌‌(e.g.‌‌Maine,‌‌New‌‌York,‌‌Louisiana,‌‌Mississippi).‌‌Court‌‌rulings‌‌on‌‌the‌‌                           
merits‌ ‌of‌ ‌legal‌ ‌challenges‌ ‌in‌ ‌cases‌ ‌seeking‌ ‌implementation‌‌of‌‌notice‌‌and‌‌cure‌‌procedures‌‌for‌‌                           
signature‌‌defects‌‌were‌‌mixed.‌‌Voting‌‌rights‌‌advocates‌‌succeeded‌‌in‌‌several‌‌district‌‌courts‌‌(e.g.‌‌                         
South‌‌Carolina,‌‌North‌‌Carolina,‌‌Indiana).‌‌But‌‌they‌‌lost‌‌in‌‌the‌‌Fifth‌‌Circuit‌‌and‌‌a‌‌district‌‌court‌‌in‌‌                                 
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Tennessee,‌ ‌and‌ ‌the‌ ‌Sixth‌ ‌Circuit‌ ‌indicated‌ ‌it‌ ‌would‌ ‌likely‌ ‌reject‌ ‌such‌ ‌claims.‌ ‌Courts‌ ‌did‌ ‌not‌‌                             
agree‌ ‌on‌ ‌the‌ ‌outcome‌ ‌of‌ ‌the‌ ‌‌Anderson-Burdick‌ ‌balancing‌ ‌test‌ ‌as‌‌applied‌‌to‌‌laws‌‌that‌‌rejected‌‌                             
mail‌‌ballots‌‌for‌‌signature‌‌mismatch‌‌without‌‌an‌‌opportunity‌‌to‌‌cure.‌‌Nor‌‌did‌‌they‌‌agree‌‌on‌‌the‌‌                               
question‌ ‌of‌ ‌whether‌ ‌voting‌ ‌absentee,‌ ‌or‌ ‌even‌ ‌voting‌ ‌at‌ ‌all,‌‌constituted‌‌a‌‌state-created‌‌liberty‌‌                           
interest‌ ‌subject‌ ‌to‌ ‌procedural‌ ‌due‌ ‌process‌ ‌protections‌ ‌under‌ ‌‌Mathews‌ ‌v.‌ ‌Eldrige‌ ‌‌analysis.‌‌ ‌  

‌ 
Plaintiffs‌ ‌who‌ ‌challenged‌ ‌witness‌ ‌or‌ ‌notary‌ ‌requirements‌ ‌for‌ ‌absentee‌ ‌ballots‌ ‌won‌‌favorable‌‌                       
concessions‌ ‌and‌ ‌consent‌ ‌decrees‌ ‌in‌ ‌several‌ ‌states‌ ‌(e.g.‌ ‌Missouri,‌ ‌Virginia,‌ ‌Rhode‌ ‌Island,‌ ‌and‌‌                         
Minnesota).‌‌They‌‌also‌‌prevailed‌‌in‌‌a‌‌couple‌‌of‌‌states‌‌where‌‌they‌‌brought‌‌state‌‌law‌‌claims‌‌(e.g.‌‌                               
Alaska‌‌and‌‌Oklahoma).‌‌For‌‌federal‌‌law‌‌claims‌‌decided‌‌on‌‌the‌‌merits,‌‌however,‌‌though‌‌plaintiffs‌‌                           
saw‌‌some‌‌success‌‌at‌‌the‌‌district‌‌court‌‌level,‌‌they‌‌generally‌‌saw‌‌their‌‌claims‌‌fail‌‌on‌‌appeal‌‌(e.g.‌‌                                 
Alabama,‌ ‌Wisconsin‌ ‌and‌ ‌South‌ ‌Carolina).‌‌ ‌  

‌ 
In‌‌the‌‌end,‌‌‌predictions‌‌that‌‌‌the‌‌increased‌‌use‌‌of‌‌mail‌‌ballots‌‌in‌‌November‌‌2020‌‌could‌‌result‌‌in‌‌a‌‌                                   
higher‌ ‌‌percentage‌ ‌of‌ ‌ballots‌ ‌being‌ ‌rejected‌ ‌were‌ ‌not‌ ‌borne‌ ‌out.‌ ‌The‌‌‌early‌‌data‌‌indicates‌‌that,‌‌                             
despite‌ ‌the‌ ‌dramatic‌ ‌increase‌ ‌in‌ ‌first-time‌ ‌mail‌ ‌voters,‌ ‌election‌ ‌officials‌ ‌‌rejected‌ ‌a‌ ‌lower‌‌                         
percentage‌ ‌of‌ ‌mail-in‌ ‌ballots‌ ‌in‌ ‌November‌ ‌2020‌‌than‌‌in‌‌previous‌‌years.‌4‌ ‌Of‌‌the‌‌‌23‌‌states‌‌that‌‌                               
have‌‌reported‌‌so‌‌far,‌‌20‌‌states‌‌reported‌‌lower‌‌rates‌‌of‌‌absentee‌‌ballot‌‌rejections‌‌in‌‌November‌‌                             
2020‌ ‌compared‌ ‌with‌ ‌November‌ ‌2016.‌ ‌Nonetheless,‌ ‌because‌ ‌mail‌ ‌voting‌ ‌as‌ ‌a‌ ‌percentage‌ ‌of‌‌                         
overall‌ ‌voting‌ ‌‌increased‌‌substantially‌‌in‌‌November‌‌2020,‌‌‌several‌‌states‌‌saw‌‌an‌‌increase‌‌in‌‌the‌‌                           
absolute‌ ‌‌number‌‌‌of‌‌ballots‌‌rejected‌‌as‌‌compared‌‌with‌‌prior‌‌years,‌‌even‌‌though‌‌the‌‌‌percentage‌‌                           
of‌ ‌rejections‌ ‌declined.‌‌ ‌  

‌ 
In‌‌the‌‌aftermath‌‌of‌‌the‌‌2020‌‌general‌‌election,‌‌legislators‌‌in‌‌many‌‌states‌‌began‌‌‌seeking‌‌to‌‌shore‌‌                               
up‌‌their‌‌voter‌‌verification‌‌laws‌.‌‌Proposed‌‌legislation‌‌in‌‌Pennsylvania‌‌and‌‌South‌‌Carolina—states‌‌                       
where‌ ‌courts‌ ‌enjoined,‌ ‌respectively,‌ ‌the‌ ‌use‌ ‌of‌ ‌signature‌ ‌matching‌ ‌as‌‌the‌‌basis‌‌of‌‌rejecting‌‌a‌                             
ballot‌ ‌and‌ ‌the‌ ‌practice‌ ‌of‌ ‌rejecting‌ ‌a‌ ‌ballot‌ ‌for‌ ‌signature‌ ‌mismatch‌ ‌with‌ ‌no‌ ‌opportunity‌ ‌to‌‌                             
cure—seeks‌‌to‌‌bring‌‌back‌‌the‌‌enjoined‌‌practices.‌‌Bills‌‌in‌‌several‌‌states‌‌seek‌‌to‌‌make‌‌it‌‌harder‌‌                               
to‌ ‌satisfy‌ ‌witness‌ ‌requirements.‌ ‌A‌ ‌bill‌ ‌in‌ ‌Arizona‌ ‌seeks‌ ‌to‌ ‌require‌ ‌that‌ ‌all‌ ‌mail‌ ‌ballots‌ ‌be‌‌                               
notarized.‌ ‌A‌ ‌bill‌ ‌in‌ ‌South‌ ‌Carolina‌ ‌would‌ ‌require‌ ‌witnesses‌ ‌to‌ ‌include‌ ‌their‌‌driver’s‌‌license‌‌or‌‌                             
state‌ ‌voter‌ ‌registration‌ ‌number.‌ ‌And‌ ‌two‌ ‌Virginia‌ ‌bills‌ ‌would‌ ‌require‌ ‌witnesses‌ ‌to‌ ‌print‌ ‌their‌‌                           
names‌ ‌and‌ ‌provide‌ ‌their‌ ‌residential‌ ‌address.‌ ‌Just‌ ‌as‌ ‌voters‌‌are‌‌learning‌‌the‌‌details‌‌of‌‌how‌‌to‌‌                               
vote‌ ‌by‌ ‌mail,‌ ‌proposed‌ ‌legislation‌ ‌in‌ ‌states‌ ‌around‌ ‌the‌ ‌country‌ ‌would‌ ‌make‌ ‌it‌ ‌harder‌ ‌to‌‌                             
complete‌ ‌an‌ ‌absentee‌ ‌ballot.‌ ‌ 

‌   

4 ‌As‌ ‌of‌ ‌the‌ ‌time‌ ‌of‌ ‌writing,‌ ‌the‌ ‌2020‌ ‌general‌ ‌election‌ ‌data‌ ‌from‌ ‌the‌ ‌Election‌ ‌Administration‌ ‌and‌ ‌Voting‌ ‌Survey‌‌ 
(EAVS),‌ ‌which‌ ‌includes‌ ‌granular‌ ‌data‌ ‌on‌ ‌the‌ ‌numbers‌ ‌of‌ ‌and‌ ‌reasons‌ ‌for‌ ‌mail‌ ‌ballot‌ ‌rejections,‌ ‌are‌ ‌not‌ ‌yet‌‌ 
available.‌‌ ‌  
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Part‌ ‌V:‌ ‌Efforts‌ ‌to‌ ‌Halt‌ ‌Vote-By-Mail‌ ‌Expansion‌‌ ‌  
Authors‌:‌ ‌Alexander‌ ‌Perry‌ ‌and‌ ‌Christopher‌ ‌Meyer‌ ‌ 

‌ 
The‌ ‌potential‌ ‌disruption‌ ‌of‌ ‌in-person‌ ‌voting‌ ‌because‌ ‌of‌ ‌the‌ ‌coronavirus‌ ‌pandemic‌ ‌prompted‌‌                       
varied‌ ‌reactions‌ ‌from‌ ‌state‌ ‌governments‌ ‌during‌ ‌the‌ ‌2020‌ ‌election.‌ ‌Some‌ ‌states,‌ ‌such‌ ‌as‌‌                         
California,‌ ‌Nevada,‌ ‌New‌ ‌Jersey,‌ ‌and‌ ‌Vermont,‌ ‌announced‌ ‌plans‌ ‌to‌ ‌send‌ ‌mail-in‌ ‌ballots‌ ‌to‌ ‌all‌‌                           
registered‌‌voters.‌‌Other‌‌states,‌‌such‌‌as‌‌‌Connecticut‌,‌‌expanded‌‌the‌‌list‌‌of‌‌acceptable‌‌excuses‌‌for‌‌                           
absentee‌ ‌voting‌ ‌to‌ ‌include‌ ‌fear‌ ‌of‌ ‌contracting‌ ‌COVID-19.‌ ‌But‌ ‌not‌ ‌everyone‌ ‌supported‌ ‌the‌‌                         
expansion‌ ‌of‌ ‌mail‌ ‌voting,‌ ‌even‌ ‌as‌ ‌a‌ ‌temporary‌ ‌response‌ ‌to‌ ‌the‌ ‌pandemic.‌ ‌In‌ ‌several‌ ‌states,‌‌                             
such‌ ‌as‌ ‌Texas‌ ‌and‌ ‌Alabama,‌ ‌state‌ ‌legislatures‌ ‌declined‌ ‌to‌ ‌expand‌ ‌or‌ ‌facilitate‌ ‌access‌ ‌to‌‌mail‌‌                             
voting.‌ ‌Just‌ ‌as‌ ‌some‌ ‌plaintiffs‌ ‌sought‌ ‌to‌ ‌expand‌ ‌opportunities‌ ‌for‌ ‌absentee‌ ‌voting,‌ ‌others‌‌                         
sought‌ ‌to‌ ‌restrict‌ ‌it.‌ ‌ 

‌ 
This‌‌Part—the‌‌last‌‌in‌‌a‌‌five-part‌‌report‌‌on‌‌mail‌‌voting‌‌litigation—discusses‌‌the‌‌legal‌‌challenges‌‌                           
filed‌ ‌prior‌ ‌to‌ ‌Election‌ ‌Day‌ ‌that‌ ‌were‌ ‌aimed‌ ‌at‌ ‌‌stopping‌ ‌the‌ ‌expansion‌ ‌or‌ ‌facilitation‌ ‌of‌ ‌mail‌‌                               
voting‌‌during‌‌the‌‌2020‌‌elections.‌5‌ ‌These‌‌included‌‌challenges‌‌to‌‌state‌‌statutes,‌‌regulations,‌‌and‌‌                         
policies‌‌that‌‌authorized‌‌the‌‌automatic‌‌delivery‌‌of‌‌ballots‌‌or‌‌ballot‌‌applications‌‌to‌‌all‌‌registered‌‌                           
voters,‌‌relaxed‌‌restrictions‌‌on‌‌third-party‌‌collection‌‌of‌‌ballots,‌‌expanded‌‌options‌‌for‌‌the‌‌return‌‌                         
of‌ ‌mail‌ ‌ballots,‌ ‌and‌ ‌suspended‌ ‌requirements‌ ‌for‌ ‌witnesses.‌ ‌Overall,‌ ‌opponents‌ ‌of‌ ‌the‌‌                       
expanded‌ ‌availability‌ ‌of‌ ‌absentee‌ ‌voting‌ ‌generally‌ ‌failed‌ ‌to‌ ‌win‌ ‌court‌ ‌orders‌ ‌to‌ ‌bar‌ ‌such‌‌                           
expansion.‌‌ ‌  

‌ 
Mail-voting‌‌opponents‌‌made‌‌three‌‌central‌‌arguments‌‌against‌‌laws‌‌and‌‌policies‌‌that‌‌expanded‌‌                       
or‌ ‌facilitated‌ ‌mail‌ ‌voting.‌‌ ‌  

‌ 
First,‌ ‌opponents‌ ‌claimed‌ ‌that‌ ‌expanded‌ ‌mail‌ ‌voting‌ ‌would‌ ‌lead‌ ‌to‌ ‌fraudulent‌ ‌votes,‌ ‌thereby‌‌                         
diluting‌‌the‌‌value‌‌of‌‌legal‌‌votes,‌‌in‌‌violation‌‌of‌‌the‌‌First‌‌and‌‌Fourteenth‌‌Amendments.‌‌State‌‌and‌‌                               
federal‌ ‌courts‌ ‌across‌ ‌the‌ ‌country‌ ‌uniformly‌ ‌rejected‌ ‌this‌ ‌argument,‌ ‌noting‌ ‌the‌ ‌paucity‌ ‌of‌‌                         
evidence‌‌that‌‌mail‌‌ballots‌‌were‌‌particularly‌‌susceptible‌‌to‌‌widespread‌‌‌fraud‌.‌‌Unless‌‌evidence‌‌of‌‌                         
widespread‌‌malfeasance‌‌emerges,‌‌which‌‌it‌‌did‌‌not‌‌in‌‌the‌‌2020‌‌general‌‌election,‌‌this‌‌argument‌‌                           
appeared‌ ‌unlikely‌ ‌to‌ ‌win‌ ‌over‌ ‌courts‌ ‌in‌ ‌later‌ ‌election‌ ‌cycles.‌ ‌ 

‌ 
Second,‌ ‌mail-voting‌ ‌opponents‌ ‌argued‌ ‌that‌ ‌state‌ ‌election‌ ‌officials,‌ ‌such‌ ‌as‌ ‌governors,‌‌                     
secretaries‌ ‌of‌ ‌state,‌ ‌and‌ ‌county‌ ‌election‌ ‌officials,‌ ‌lacked‌ ‌the‌ ‌legal‌ ‌authority‌ ‌to‌ ‌implement‌‌                         
measures‌ ‌that‌ ‌conflict‌ ‌with‌ ‌state‌ ‌statutes‌ ‌that‌ ‌govern‌ ‌mail‌ ‌voting.‌ ‌The‌ ‌results‌ ‌in‌ ‌these‌‌cases‌                             

5 ‌For‌ ‌a‌ ‌discussion‌ ‌of‌ ‌the‌ ‌post-Election‌ ‌Day‌ ‌lawsuits,‌ ‌see‌ ‌the‌ ‌Stanford-MIT‌ ‌Healthy‌ ‌Elections‌ ‌Project’s‌‌ 
Post-Election‌ ‌Litigation‌ ‌Analysis‌ ‌&‌ ‌Summaries‌.‌‌ ‌  
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were‌ ‌mixed,‌ ‌because‌ ‌the‌ ‌cases‌ ‌were‌ ‌fact-specific‌ ‌and‌ ‌depended‌ ‌on‌ ‌the‌‌measure‌‌challenged,‌‌                         
the‌ ‌authority‌ ‌of‌ ‌the‌ ‌state‌ ‌official‌ ‌in‌ ‌question,‌ ‌and‌ ‌the‌ ‌state‌ ‌law.‌ ‌ 

‌ 
Third,‌ ‌mail-voting‌ ‌opponents‌ ‌argued‌ ‌that‌ ‌state‌ ‌courts‌ ‌lacked‌ ‌authority‌ ‌to‌ ‌invalidate‌ ‌state‌‌                       
election‌ ‌statutes‌ ‌on‌ ‌the‌ ‌grounds‌ ‌that‌ ‌they‌ ‌violate‌ ‌state‌ ‌constitutions.‌ ‌Although‌ ‌lower‌‌federal‌‌                         
courts‌‌tended‌‌to‌‌reject‌‌this‌‌argument,‌‌conservative‌‌justices‌‌of‌‌the‌‌U.S.‌‌Supreme‌‌Court‌‌indicated‌‌                           
openness‌‌to‌‌such‌‌challenges‌‌in‌‌the‌‌future.‌‌Thus,‌‌recent‌‌litigation‌‌against‌‌the‌‌expansion‌‌of‌‌mail‌‌                             
voting‌ ‌may‌ ‌have‌ ‌laid‌ ‌the‌ ‌groundwork‌ ‌for‌ ‌a‌ ‌more‌ ‌enduring‌ ‌overhaul‌ ‌of‌ ‌voting‌ ‌rights‌                           
jurisprudence‌ ‌in‌ ‌future‌ ‌elections.‌‌ ‌  

‌ 

Fraud‌ ‌and‌ ‌Vote‌ ‌Dilution‌ ‌ 
‌ 

Plaintiffs‌ ‌in‌ ‌nine‌ ‌states—‌Pennsylvania‌,‌ ‌‌Nevada‌,‌ ‌‌Virginia‌,‌ ‌‌New‌‌Jersey‌,‌‌‌Illinois‌,‌‌‌Montana‌,‌‌‌Hawaii‌,‌‌                     
Vermont‌,‌ ‌and‌ ‌‌Texas‌—challenged‌ ‌state‌ ‌and‌ ‌county‌ ‌regulations‌ ‌that‌ ‌expanded‌ ‌access‌ ‌to‌ ‌mail‌‌                       
ballots,‌‌arguing‌‌that‌‌mail‌‌voting‌‌would‌‌increase‌‌the‌‌incidence‌‌of‌‌voter‌‌fraud.‌‌Six‌‌of‌‌those‌‌cases‌‌                               
reached‌ ‌decisions‌ ‌on‌ ‌the‌ ‌merits.‌ ‌The‌ ‌plaintiffs‌‌in‌‌Virginia‌voluntarily‌‌withdrew‌‌their‌‌case,‌‌and‌‌                           
federal‌‌judges‌‌in‌‌Nevada‌‌and‌‌Vermont‌‌dismissed‌‌the‌‌lawsuits‌‌on‌‌‌standing‌‌‌grounds‌,‌‌finding‌‌that‌‌                           
the‌‌plaintiffs‌‌had‌‌not‌‌alleged‌‌a‌‌particularized‌‌injury,‌‌because‌‌any‌‌potential‌‌vote‌‌dilution‌‌would‌‌                           
affect‌‌‌all‌‌voters,‌‌not‌‌just‌‌the‌‌plaintiffs‌‌in‌‌the‌‌lawsuits.‌‌‌In‌‌Nevada,‌‌although‌‌the‌‌federal‌‌case‌‌was‌‌                                 
dismissed,‌ ‌a‌ ‌‌similar‌ ‌case‌‌ ‌remained‌ ‌in‌ ‌state‌ ‌court.‌ ‌ 

‌ 
The‌‌pre-general‌‌election‌‌lawsuits‌‌challenging‌‌state‌‌expansions‌‌of‌‌mail‌‌voting‌‌on‌‌the‌‌grounds‌‌of‌‌                           
vote‌ ‌dilution‌ ‌followed‌ ‌a‌ ‌consistent‌ ‌formula.‌ ‌The‌ ‌plaintiffs‌ ‌asserted‌ ‌that‌ ‌mail‌ ‌ballots‌ ‌were‌‌                         
inherently‌‌prone‌‌to‌‌fraud‌‌and‌‌that‌‌the‌‌states‌‌had‌‌failed‌‌to‌‌establish‌‌basic‌‌minimum‌‌safeguards‌‌                             
to‌ ‌ensure‌ ‌ballot‌ ‌reliability.‌ ‌The‌ ‌complaints‌ ‌often‌ ‌included‌ ‌anecdotal‌ ‌references‌ ‌to‌ ‌individual‌‌                       
instances‌‌of‌‌voter‌‌fraud‌‌at‌‌the‌‌state‌‌or‌‌local‌‌level,‌‌using‌‌examples‌‌from‌‌within‌‌and‌‌outside‌‌the‌‌                                 
state‌ ‌where‌ ‌the‌ ‌suit‌ ‌was‌ ‌filed.‌ ‌The‌ ‌complaints‌ ‌then‌ ‌alleged‌ ‌that‌ ‌the‌ ‌law‌ ‌or‌‌policy‌‌challenged‌‌                               
would‌ ‌result‌ ‌in‌ ‌a‌ ‌spike‌ ‌in‌ ‌fraudulent‌ ‌mail‌ ‌ballots‌ ‌that‌ ‌would‌ ‌dilute‌‌validly‌‌cast‌‌votes,‌‌thereby‌‌                               
depriving‌ ‌legitimate‌ ‌voters‌ ‌of‌ ‌their‌ ‌right‌ ‌to‌ ‌vote‌ ‌under‌ ‌the‌ ‌First‌ ‌and‌ ‌Fourteenth‌ ‌Amendments.‌‌ ‌  

‌ 
The‌‌Pennsylvania‌‌lawsuit‌‌‌Trump‌‌for‌‌President‌‌v.‌‌Boockvar‌‌‌is‌‌a‌‌prominent‌‌example‌‌of‌‌this‌‌pattern‌‌                             
of‌‌legal‌‌argument.‌‌In‌‌this‌‌federal‌‌court‌‌case,‌‌filed‌‌in‌‌June,‌‌the‌‌Trump‌‌campaign‌‌challenged‌‌the‌‌                               
state’s‌‌recently‌‌passed‌‌mail‌‌voting‌‌law,‌‌Act‌‌77,‌‌which‌‌‌adopted‌‌no-excuse‌‌mail-in‌‌voting‌‌for‌‌any‌‌                             
registered‌‌voter.‌‌The‌‌complaint‌‌‌alleged‌‌that‌‌mail‌‌voting‌‌“is‌‌the‌‌single‌‌greatest‌‌threat‌‌to‌‌free‌‌and‌‌                               
fair‌ ‌elections.”‌ ‌It‌ ‌quoted‌ ‌from‌ ‌a‌ ‌2005‌‌‌report‌‌prepared‌‌by‌‌the‌‌Commission‌‌on‌‌Federal‌‌Election‌‌                             
Reform,‌‌which‌‌was‌‌co-chaired‌‌by‌‌former‌‌President‌‌Jimmy‌‌Carter‌‌and‌‌former‌‌Secretary‌‌of‌‌State‌‌                           
James‌ ‌A.‌ ‌Baker,‌ ‌that‌ ‌noted,‌ ‌“[a]bsentee‌ ‌ballots‌ ‌remain‌ ‌the‌ ‌largest‌ ‌source‌ ‌of‌ ‌potential‌ ‌voter‌‌                           
fraud.”‌ ‌The‌ ‌complaint‌ ‌also‌ ‌alleged‌‌that‌‌Pennsylvania‌‌has‌‌a‌‌history‌‌of‌‌fraudulent‌‌elections‌‌and‌‌                           
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that‌ ‌mail‌ ‌ballots‌ ‌would‌ ‌create‌ ‌administrative‌ ‌difficulties‌ ‌and‌ ‌encourage‌ ‌hard-to-detect‌ ‌ballot‌‌                     
harvesting.‌‌ ‌  

‌ 
Lawsuits‌‌in‌‌other‌‌states‌‌followed‌‌a‌‌similar‌‌playbook.‌‌In‌‌federal‌‌court‌‌in‌‌New‌‌Jersey,‌‌the‌‌Trump‌                               
campaign‌ ‌‌challenged‌ ‌Governor‌ ‌Phil‌ ‌Murphy’s‌ ‌Executive‌ ‌Order‌ ‌177‌‌(codified‌‌by‌‌the‌‌legislature‌‌                       
as‌ ‌A4475),‌ ‌which‌ ‌directed‌ ‌the‌ ‌state‌ ‌to‌ ‌‌automatically‌‌send‌‌mail‌‌ballots‌‌to‌‌all‌‌registered‌‌voters.‌‌                             
After‌‌citing‌‌allegations‌‌of‌‌voter‌‌fraud‌‌in‌‌a‌‌New‌‌Jersey‌‌city‌‌council‌‌election‌‌earlier‌‌that‌‌year,‌‌the‌‌                                 
complaint‌ ‌argued‌ ‌that‌ ‌the‌ ‌executive‌ ‌order‌ ‌established‌ ‌an‌ ‌“unauthorized‌ ‌voting‌ ‌system‌‌[that]‌‌                       
facilitates‌ ‌fraud‌ ‌and‌ ‌other‌ ‌illegitimate‌ ‌voting‌ ‌practices,‌ ‌and‌ ‌therefore‌ ‌violates‌ ‌the‌‌Fourteenth‌‌                       
Amendment‌ ‌to‌ ‌the‌ ‌U.S.‌ ‌Constitution.”‌ ‌The‌ ‌Trump‌ ‌campaign‌ ‌also‌ ‌‌filed‌ ‌a‌ ‌federal‌ ‌lawsuit‌ ‌in‌‌                           
Montana,‌ ‌challenging‌ ‌Governor‌ ‌Steve‌ ‌Bullock’s‌ ‌‌directive‌ ‌authorizing‌ ‌“universal‌ ‌vote-by-mail‌‌                 
procedures”‌‌for‌‌federal‌‌elections.‌‌Citing‌‌alleged‌‌examples‌‌of‌‌mail‌‌ballot‌‌fraud‌‌in‌‌New‌‌Jersey‌‌and‌‌                             
Nevada,‌ ‌the‌ ‌complaint‌ ‌‌concluded‌ ‌that‌ ‌fraud‌ ‌is‌ ‌“guaranteed‌ ‌when‌ ‌hundreds‌ ‌of‌ ‌thousands‌ ‌of‌‌                         
ballots‌ ‌are‌ ‌indiscriminately‌ ‌distributed.”‌ ‌ 

‌ 
Federal‌‌courts‌‌roundly‌‌rejected‌‌the‌‌challenges‌‌to‌‌the‌‌expansion‌‌of‌‌mail‌‌voting‌‌that‌‌were‌‌based‌‌                             
on‌ ‌vote‌ ‌dilution‌ ‌from‌ ‌potential‌ ‌fraud.‌ ‌In‌ ‌the‌ ‌Pennsylvania‌ ‌case,‌ ‌‌Trump‌ ‌v.‌ ‌Boockvar‌,‌ ‌the‌ ‌court‌‌                             
granted‌‌summary‌‌judgment‌‌for‌‌Pennsylvania‌‌on‌‌the‌‌grounds‌‌that‌‌the‌‌plaintiffs‌‌lacked‌‌standing‌‌                         
because‌‌they‌‌failed‌‌to‌‌allege‌‌a‌‌concrete‌‌injury.‌‌In‌‌a‌‌137-page‌‌opinion‌‌that‌‌touched‌‌on‌‌multiple‌‌                               
aspects‌ ‌of‌ ‌state‌ ‌and‌ ‌federal‌‌law,‌‌the‌‌court‌‌held‌‌that‌‌the‌‌Trump‌‌campaign’s‌‌voter‌‌fraud‌‌claims‌‌                               
were‌ ‌speculative‌ ‌and‌ ‌were‌ ‌“at‌ ‌most‌ ‌…‌ ‌a‌ ‌sequence‌ ‌of‌ ‌uncertain‌ ‌assumptions.”‌‌The‌‌court‌‌also‌‌                             
rejected‌‌the‌‌Trump‌‌campaign’s‌‌claims‌‌that‌‌disparate‌‌placement‌‌of‌‌drop‌‌boxes‌‌in‌‌Pennsylvania‌‌                         
counties‌ ‌would‌ ‌lead‌ ‌to‌ ‌vote‌ ‌dilution.‌ ‌The‌‌court‌‌concluded‌‌that‌‌disparate‌‌drop‌‌box‌‌placement‌‌                           
was‌ ‌not‌ ‌an‌ ‌equal‌ ‌protection‌ ‌violation‌ ‌because‌ ‌“the‌ ‌result‌ ‌of‌ ‌.‌ ‌.‌ ‌.‌ ‌uneven‌ ‌implementation‌ ‌[of‌‌                               
drop‌‌boxes]‌‌will‌‌not‌‌be‌‌votes‌‌in‌‌certain‌‌counties‌‌being‌‌valued‌‌less‌‌than‌‌others‌‌.‌‌.‌‌.‌‌[or].‌‌.‌‌.‌‌voters‌‌                                         
who‌ ‌vote‌ ‌in‌ ‌person‌ ‌[having]‌ ‌their‌ ‌votes‌ ‌valued‌ ‌less‌ ‌.‌ ‌.‌ ‌.‌ ‌.‌ ‌Instead,‌ ‌if‌ ‌Plaintiffs‌ ‌are‌ ‌right,‌ ‌any‌‌                                     
unlawful‌ ‌votes‌ ‌will‌ ‌dilute‌ ‌all‌ ‌other‌ ‌lawful‌ ‌votes‌ ‌in‌ ‌the‌ ‌same‌ ‌way.”‌ ‌ 

‌ 
Judges‌ ‌in‌ ‌Montana,‌ ‌Illinois,‌ ‌and‌ ‌New‌‌Jersey‌‌took‌‌a‌‌similarly‌‌skeptical‌‌view.‌‌In‌‌Illinois,‌‌a‌‌federal‌‌                               
judge‌ ‌‌held‌ ‌that‌ ‌the‌ ‌plaintiff's‌ ‌allegations‌ ‌of‌ ‌voter‌ ‌fraud‌ ‌relied‌ ‌“primarily‌ ‌on‌ ‌unsupported‌‌                         
speculation‌ ‌and‌ ‌secondarily‌ ‌on‌ ‌isolated‌ ‌instances‌‌of‌‌voter‌‌fraud‌‌in‌‌other‌‌states‌‌and‌‌historical‌‌                           
examples‌ ‌from‌ ‌Illinois….”‌ ‌In‌ ‌New‌ ‌Jersey,‌ ‌a‌ ‌judge‌ ‌‌concluded‌ ‌that‌ ‌the‌ ‌Trump‌ ‌campaign‌ ‌had‌‌                           
“faile[ed]‌ ‌to‌ ‌connect...past‌ ‌instances‌ ‌of‌ ‌voter‌ ‌fraud‌ ‌with‌ ‌the‌ ‌relief‌ ‌that‌ ‌they‌ ‌[sought].”‌ ‌And‌ ‌in‌‌                             
Montana,‌ ‌a‌ ‌judge‌ ‌tersely‌ ‌‌described‌ ‌the‌ ‌allegations‌ ‌of‌ ‌widespread‌ ‌voter‌ ‌fraud‌ ‌in‌ ‌Montana‌ ‌as‌‌                           
“fiction.”‌ ‌ 

‌ 
State‌ ‌courts‌‌were‌‌equally‌‌skeptical.‌‌In‌‌a‌‌Nevada‌‌district‌‌court‌‌for‌‌Clark‌‌County,‌‌which‌‌includes‌‌                             
Las‌ ‌Vegas,‌ ‌the‌ ‌Elections‌ ‌Integrity‌ ‌Project‌ ‌challenged‌ ‌a‌ ‌statute‌ ‌(‌AB‌ ‌4‌)‌ ‌that‌ ‌authorized‌ ‌state‌‌                           
officials‌ ‌to‌ ‌send‌ ‌mail‌ ‌ballots‌ ‌to‌ ‌every‌ ‌registered‌ ‌voter‌ ‌in‌ ‌the‌ ‌state‌ ‌and‌ ‌permitted‌ ‌third-party‌‌                             
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ballot‌‌collection.‌‌In‌‌an‌‌‌order‌‌denying‌‌a‌‌preliminary‌‌injunction,‌‌a‌‌Nevada‌‌state‌‌court‌‌concluded‌‌                           
that‌ ‌the‌ ‌plaintiffs’‌ ‌allegations‌ ‌of‌ ‌voter‌ ‌fraud‌ ‌were‌ ‌speculative‌ ‌and‌ ‌lacked‌ ‌“any‌ ‌concrete‌‌                         
evidence.”‌ ‌On‌ ‌October‌ ‌7,‌ ‌the‌ ‌Nevada‌ ‌Supreme‌ ‌Court‌ ‌‌upheld‌ ‌the‌ ‌decision‌ ‌on‌ ‌the‌ ‌same‌‌                           
rationale.‌‌ ‌  

‌ 

Lack‌ ‌of‌ ‌Legal‌ ‌Authority‌ ‌of‌ ‌State‌ ‌Executives‌ ‌ 
‌ 

Several‌ ‌challenges‌ ‌to‌ ‌measures‌ ‌that‌ ‌expanded‌ ‌mail‌ ‌voting‌ ‌in‌ ‌2020‌ ‌argued‌ ‌that‌‌state‌‌officials‌‌                           
lacked‌ ‌the‌ ‌legal‌ ‌authority‌ ‌to‌ ‌adopt‌ ‌or‌ ‌implement‌ ‌such‌ ‌measures.‌ ‌There‌ ‌was‌ ‌considerable‌‌                         
overlap‌ ‌between‌ ‌this‌ ‌category‌ ‌of‌ ‌lawsuits‌ ‌and‌ ‌lawsuits‌ ‌that‌ ‌focused‌ ‌on‌ ‌alleged‌ ‌voter‌ ‌fraud.‌‌                           
Several‌ ‌of‌ ‌the‌ ‌alleged‌ ‌potential‌ ‌fraud‌ ‌cases‌ ‌discussed‌ ‌above—such‌ ‌as‌ ‌those‌‌in‌‌‌Montana‌‌and‌‌                           
Texas‌,‌‌for‌‌example—also‌‌argued‌‌that‌‌state‌‌officials‌‌expanded‌‌mail‌‌voting‌‌without‌‌the‌‌statutory‌‌                         
authority‌‌to‌‌do‌‌so.‌‌The‌‌outcome‌‌of‌‌these‌‌cases‌‌was‌‌fact-specific‌‌and‌‌depended‌‌on‌‌the‌‌election‌‌                               
measure‌‌challenged,‌‌the‌‌scope‌‌of‌‌authority‌‌of‌‌the‌‌state‌‌official‌‌who‌‌implemented‌‌it,‌‌and‌‌state‌‌                             
law.‌ ‌ 

‌ 
Some‌ ‌cases‌ ‌made‌ ‌executive‌ ‌overreach‌ ‌the‌ ‌centerpiece‌ ‌of‌ ‌their‌ ‌argument.‌ ‌In‌ ‌Montana,‌ ‌for‌‌                         
example,‌‌the‌‌Trump‌‌campaign‌‌argued‌‌that‌‌Governor‌‌Steve‌‌Bullock‌‌issued‌‌his‌‌executive‌‌order‌‌in‌‌                           
“direct‌ ‌usurpation‌ ‌of‌ ‌the‌ ‌legislature’s‌ ‌authority.”‌ ‌The‌ ‌court‌ ‌rejected‌ ‌that‌ ‌claim,‌ ‌‌holding‌ ‌that‌‌                         
Governor‌ ‌Bullock‌ ‌had‌ ‌the‌ ‌authority‌ ‌to‌ ‌suspend‌ ‌the‌ ‌state’s‌ ‌mail‌ ‌voting‌ ‌statute.‌ ‌ 

‌ 
In‌‌Michigan,‌‌plaintiffs‌‌filed‌‌a‌‌state‌‌court‌‌lawsuit‌‌challenging‌‌Secretary‌‌of‌‌State‌‌Jocelyn‌‌Benson’s‌‌                           
decision‌‌to‌‌send‌‌mail‌‌ballot‌‌applications‌‌to‌‌all‌‌registered‌‌voters.‌‌The‌‌‌complaint‌‌alleged‌‌that‌‌the‌‌                             
secretary‌ ‌of‌ ‌state‌‌had‌‌no‌‌authority‌‌under‌‌state‌‌law‌‌to‌‌mail‌‌out‌‌the‌‌applications.‌‌After‌‌‌denying‌‌                               
the‌ ‌plaintiff’s‌ ‌motion‌ ‌for‌ ‌a‌ ‌preliminary‌ ‌injunction,‌ ‌the‌ ‌state‌ ‌trial‌ ‌court‌ ‌‌granted‌ ‌summary‌‌                         
judgment‌‌‌for‌‌the‌‌secretary‌‌of‌‌state.‌‌The‌‌court‌‌concluded‌‌that‌‌Michigan‌‌law‌‌gave‌‌the‌‌secretary‌‌                             
“clear‌ ‌and‌ ‌broad‌ ‌authority‌ ‌to‌ ‌provide‌ ‌advice‌ ‌and‌ ‌direction‌ ‌with‌ ‌respect‌ ‌to‌ ‌the‌ ‌conduct‌ ‌of‌‌                             
elections‌ ‌and‌ ‌registrations.”‌ ‌This‌ ‌included‌ ‌the‌ ‌authority‌ ‌to‌ ‌mail‌ ‌unsolicited‌ ‌absentee‌ ‌ballot‌‌                       
applications,‌ ‌the‌ ‌court‌ ‌concluded,‌ ‌because‌ ‌the‌ ‌applications‌ ‌informed‌ ‌voters‌ ‌about‌ ‌their‌‌                     
“self-executing‌ ‌right”‌ ‌under‌ ‌the‌ ‌Michigan‌ ‌constitution‌ ‌to‌ ‌cast‌ ‌an‌ ‌absentee‌ ‌ballot.‌ ‌A‌ ‌Michigan‌‌                         
appellate‌ ‌court‌ ‌later‌ ‌‌upheld‌‌ ‌the‌ ‌ruling.‌ ‌ 

‌ 
Other‌ ‌cases‌ ‌challenged‌ ‌the‌ ‌authority‌ ‌of‌ ‌local‌ ‌election‌ ‌officials.‌ ‌In‌ ‌Texas,‌ ‌on‌ ‌August‌ ‌25,‌ ‌Chris‌‌                             
Hollins,‌ ‌the‌ ‌clerk‌ ‌of‌ ‌Harris‌ ‌County,‌ ‌‌announced‌ ‌that‌ ‌his‌ ‌office‌ ‌would‌ ‌send‌ ‌mail‌ ‌voting‌‌                           
applications‌ ‌to‌ ‌the‌ ‌more‌ ‌than‌ ‌two‌ ‌million‌ ‌registered‌ ‌voters‌ ‌in‌ ‌the‌ ‌county.‌ ‌Texas‌ ‌Attorney‌‌                           
General‌ ‌Ken‌ ‌Paxton,‌ ‌on‌ ‌behalf‌ ‌of‌ ‌the‌ ‌state,‌ ‌‌sought‌ ‌an‌ ‌injunction‌ ‌in‌ ‌state‌ ‌court‌ ‌to‌ ‌stop‌ ‌the‌‌                                 
action.‌ ‌He‌ ‌argued‌ ‌that‌ ‌a‌ ‌county‌‌clerk‌‌“lacks‌‌the‌‌authority‌‌to‌‌send‌‌vote-by-mail‌‌applications‌‌to‌‌                             
every‌‌registered‌‌voter‌‌in‌‌Harris‌‌County”‌‌and‌‌that‌‌the‌‌practice‌‌risked‌‌leading‌‌ineligible‌‌voters‌‌to‌‌                             
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cast‌ ‌fraudulent‌ ‌mail‌ ‌ballots.‌ ‌The‌ ‌district‌ ‌court‌ ‌‌declined‌ ‌to‌ ‌issue‌ ‌the‌ ‌injunction,‌ ‌and‌ ‌an‌‌                           
intermediate‌‌appellate‌‌court‌‌‌affirmed‌‌the‌‌lower‌‌court‌‌decision.‌‌The‌‌appellate‌‌court‌‌noted‌‌that‌‌                         
the‌ ‌claims‌ ‌of‌ ‌potential‌ ‌fraud‌‌were‌‌“speculative”‌‌and‌‌that‌‌the‌‌attorney‌‌general‌‌had‌‌not‌‌proven‌‌                             
that‌ ‌voters‌ ‌would‌ ‌intentionally‌ ‌violate‌‌Texas‌‌law‌‌by‌‌fraudulently‌‌applying‌‌for‌‌mail‌‌ballots.‌‌The‌‌                           
Texas‌ ‌Supreme‌ ‌Court‌ ‌eventually‌ ‌‌struck‌ ‌down‌ ‌the‌ ‌decision,‌ ‌however,‌ ‌holding‌ ‌that‌ ‌the‌ ‌Texas‌‌                         
Elections‌ ‌Code‌ ‌did‌ ‌not‌ ‌authorize‌ ‌county‌ ‌clerks‌ ‌to‌ ‌send‌ ‌unsolicited‌ ‌mail‌ ‌ballot‌ ‌applications,‌‌                         
especially‌ ‌to‌ ‌voters‌ ‌who‌ ‌were‌ ‌ineligible‌ ‌to‌ ‌vote-by-mail‌ ‌in‌ ‌the‌ ‌first‌ ‌place‌‌because‌‌they‌‌lacked‌‌                             
one‌ ‌of‌ ‌the‌ ‌enumerated‌ ‌excuses‌ ‌required‌ ‌by‌ ‌state‌ ‌law.‌ ‌ 

‌ 
Local‌‌officials‌‌in‌‌other‌‌states‌‌also‌‌saw‌‌little‌‌success‌‌in‌‌bucking‌‌state-level‌‌guidance.‌‌An‌‌Arizona‌‌                             
state‌‌court‌‌‌ruled‌‌that‌‌Adrian‌‌Fontes,‌‌the‌‌clerk‌‌of‌‌Maricopa‌‌County,‌‌did‌‌not‌‌have‌‌the‌‌authority‌‌to‌‌                                 
instruct‌ ‌absentee‌ ‌voters‌ ‌to‌ ‌cross‌ ‌out‌ ‌any‌ ‌erroneous‌ ‌selection‌ ‌they‌ ‌marked‌ ‌on‌ ‌their‌ ‌ballots,‌‌                           
rather‌‌than‌‌request‌‌a‌‌new‌‌ballot.‌‌The‌‌Arizona‌‌Supreme‌‌Court‌‌eventually‌‌‌affirmed‌.‌‌In‌‌Iowa,‌‌the‌‌                             
state‌ ‌supreme‌ ‌court‌ ‌‌ruled‌ ‌that‌ ‌election‌ ‌officials‌ ‌in‌ ‌three‌ ‌Iowa‌ ‌counties‌ ‌did‌ ‌not‌ ‌have‌ ‌the‌‌                             
authority‌ ‌to‌ ‌mail‌ ‌absentee‌ ‌ballot‌ ‌applications‌ ‌with‌ ‌pre-filled‌ ‌voter‌ ‌information,‌ ‌because‌ ‌the‌‌                       
Iowa‌ ‌secretary‌ ‌of‌ ‌state‌ ‌had‌ ‌ordered‌ ‌counties‌ ‌to‌ ‌send‌ ‌only‌ ‌blank‌ ‌applications.‌ ‌ 

‌ 

Lack‌ ‌of‌ ‌Legal‌ ‌Authority‌ ‌of‌ ‌State‌ ‌Courts‌ ‌ 
‌ 

The‌ ‌most‌ ‌significant‌ ‌case‌ ‌on‌ ‌lack‌ ‌of‌ ‌authority‌ ‌relates‌ ‌to‌ ‌the‌ ‌ability‌ ‌of‌ ‌state‌ ‌courts‌ ‌to‌‌expand‌‌                                 
mail‌ ‌voting‌ ‌access‌ ‌to‌ ‌protect‌ ‌rights‌ ‌guaranteed‌ ‌by‌ ‌a‌ ‌state’s‌ ‌constitution—in‌ ‌this‌ ‌case,‌‌                         
Pennsylvania’s‌‌constitution.‌‌(This‌‌case‌‌is‌‌also‌‌discussed‌‌in‌‌the‌‌“Ballot‌‌Receipt‌‌Deadlines”‌‌section‌‌                         
in‌‌Part‌‌II.)‌‌Under‌‌the‌‌Pennsylvania‌‌Statutes,‌‌completed‌‌mail‌‌ballots‌‌‌must‌‌be‌‌received‌‌by‌‌election‌‌                             
officials‌ ‌no‌ ‌later‌ ‌than‌ ‌8‌ ‌p.m.‌ ‌on‌ ‌Election‌ ‌Day‌ ‌in‌ ‌order‌ ‌to‌ ‌be‌ ‌counted.‌ ‌In‌ ‌mid-September,‌ ‌the‌‌                                 
Pennsylvania‌ ‌Supreme‌ ‌Court‌ ‌‌ruled‌ ‌that‌ ‌enforcing‌ ‌the‌ ‌Election‌ ‌Day‌ ‌deadline‌ ‌during‌ ‌the‌‌                       
coronavirus‌ ‌pandemic‌ ‌would‌ ‌violate‌ ‌the‌ ‌Pennsylvania‌ ‌constitution’s‌ ‌‌Free‌ ‌and‌ ‌Equal‌ ‌Elections‌‌                     
Clause‌.‌ ‌That‌ ‌clause‌ ‌requires‌ ‌elections‌ ‌to‌ ‌be‌ ‌“free‌ ‌and‌ ‌equal”‌ ‌and‌ ‌bars‌ ‌any‌ ‌“civil‌ ‌or‌ ‌military”‌‌                               
power‌‌from‌‌“interfer[ing]‌‌to‌‌prevent‌‌the‌‌free‌‌exercise‌‌of‌‌the‌‌right‌‌of‌‌suffrage.”‌‌The‌‌majority‌‌on‌‌                               
the‌‌state’s‌‌highest‌‌court‌‌concluded‌‌that‌‌the‌‌pandemic‌‌was‌‌functionally‌‌a‌‌“natural‌‌disaster”‌‌that‌‌                           
threatened‌‌equal‌‌access‌‌to‌‌the‌‌right‌‌to‌‌vote,‌‌in‌‌violation‌‌of‌‌the‌‌state‌‌constitution.‌‌As‌‌a‌‌remedy,‌‌                                 
the‌ ‌court‌ ‌ordered‌ ‌state‌ ‌officials‌ ‌to‌ ‌count‌ ‌ballots‌‌that‌‌arrive‌‌within‌‌three‌‌days‌‌of‌‌Election‌‌Day,‌‌                               
“unless‌ ‌a‌ ‌preponderance‌ ‌of‌ ‌the‌ ‌evidence‌ ‌demonstrates‌ ‌that‌ ‌[the‌ ‌ballot]‌ ‌was‌ ‌mailed‌ ‌after‌‌                         
Election‌ ‌Day.”‌‌ ‌  

‌ 
On‌‌September‌‌28,‌‌in‌‌‌Republican‌‌Party‌‌of‌‌Pennsylvania‌‌v.‌‌Boockvar,‌‌‌the‌‌Trump‌‌campaign‌‌filed‌‌an‌‌                             
application‌ ‌with‌ ‌the‌ ‌U.S.‌‌Supreme‌‌Court,‌‌seeking‌‌an‌‌emergency‌‌stay‌‌against‌‌the‌‌Pennsylvania‌‌                         
Supreme‌ ‌Court‌ ‌order‌ ‌to‌ ‌extend‌ ‌the‌ ‌deadline.‌ ‌Among‌ ‌other‌ ‌things,‌ ‌the‌ ‌filing‌ ‌argued‌ ‌that‌ ‌the‌‌                             
Pennsylvania‌ ‌Supreme‌ ‌Court’s‌ ‌decision‌ ‌violated‌ ‌the‌ ‌‌Elections‌ ‌Clause‌ ‌of‌ ‌Article‌ ‌I‌ ‌of‌ ‌the‌ ‌U.S.‌‌                           
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https://www.brennancenter.org/sites/default/files/2020-09/Order%20on%20Temporary%20Injunction%20Application.pdf
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https://www.supremecourt.gov/DocketPDF/20/20A54/155080/20200928132648991_Emergency%20Application%20-%20Pennsylvania%20Democratic%20Party%20v.%20Boockvar%20-%20Appendices.pdf
https://www.legis.state.pa.us/WU01/LI/LI/CT/HTM/00/00.HTM
https://www.legis.state.pa.us/WU01/LI/LI/CT/HTM/00/00.HTM
https://www.supremecourt.gov/DocketPDF/20/20A53/155043/20200928103631405_No.___EmergencyApplicationForStay.pdf
https://constitution.congress.gov/browse/article-1/section-4/
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Constitution,‌ ‌which‌ ‌states‌ ‌that‌ ‌the‌ ‌“Times,‌ ‌Places,‌ ‌and‌ ‌Manner”‌ ‌of‌ ‌elections‌ ‌to‌ ‌federal‌ ‌office‌‌                           
“shall‌‌be‌‌prescribed‌‌in‌‌each‌‌State‌‌by‌‌the‌‌Legislature‌‌thereof‌‌.‌‌.‌‌.‌‌.”‌‌By‌‌extending‌‌the‌‌deadline,‌‌the‌‌                                     
petitioners‌ ‌argued,‌ ‌the‌ ‌Pennsylvania‌ ‌Supreme‌ ‌Court‌ ‌was‌ ‌supplanting‌ ‌the‌ ‌state‌ ‌legislature’s‌‌                     
authority‌ ‌to‌ ‌determine‌ ‌the‌ ‌“Times,‌ ‌Places,‌ ‌and‌ ‌Manner”‌ ‌of‌ ‌the‌ ‌election.‌ ‌ 

‌ 
On‌ ‌October‌ ‌19,‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌issued‌ ‌its‌ ‌order‌ ‌‌denying‌ ‌the‌ ‌emergency‌ ‌stay‌‌                           
application.‌ ‌With‌ ‌one‌ ‌seat‌ ‌vacant‌ ‌on‌ ‌the‌ ‌high‌ ‌court,‌ ‌due‌ ‌to‌ ‌the‌ ‌death‌ ‌of‌ ‌Justice‌ ‌Ruth‌ ‌Bader‌‌                                 
Ginsburg,‌ ‌the‌ ‌court’s‌ ‌4-4‌ ‌tie‌ ‌on‌ ‌the‌ ‌issue‌ ‌left‌ ‌the‌ ‌Pennsylvania‌ ‌Supreme‌ ‌Court‌ ‌decision‌ ‌intact.‌ ‌ 

‌ 
Because‌ ‌tied‌ ‌Supreme‌ ‌Court‌ ‌rulings‌ ‌have‌‌no‌‌precedential‌‌value,‌‌the‌‌Pennsylvania‌‌‌petitioners’‌‌                       
Elections‌ ‌Clause‌ ‌argument‌ ‌remains‌ ‌unresolved‌ ‌by‌ ‌the‌ ‌U.S.‌ ‌Supreme‌ ‌Court.‌ ‌If‌ ‌adopted‌ ‌in‌ ‌the‌‌                           
future,‌‌it‌‌would‌‌effectively‌‌invalidate‌‌state‌‌court‌‌rulings‌‌that‌‌state‌‌election‌‌statutes‌‌violate‌‌state‌‌                           
constitutions.‌ ‌A‌ ‌literal‌ ‌and‌ ‌narrow‌ ‌interpretation‌ ‌of‌ ‌the‌ ‌word‌ ‌“legislature”‌ ‌in‌ ‌the‌ ‌Elections‌‌                         
Clause‌ ‌could‌ ‌invalidate‌ ‌efforts‌ ‌by‌ ‌state‌ ‌courts‌ ‌to‌ ‌protect‌ ‌voting‌ ‌rights‌ ‌guaranteed‌ ‌by‌ ‌state‌‌                           
constitutions‌ ‌by,‌ ‌for‌ ‌example,‌ ‌extending‌ ‌absentee‌ ‌ballot‌ ‌deadlines‌ ‌or‌ ‌augmenting‌ ‌ballot‌‌                     
delivery‌ ‌options.‌ ‌Three‌ ‌conservative‌ ‌justices‌ ‌adopted‌ ‌a‌ ‌similar‌ ‌argument‌ ‌as‌ ‌an‌ ‌‌alternative‌‌                       
means‌ ‌of‌ ‌resolving‌ ‌‌Bush‌ ‌v.‌ ‌Gore‌ ‌in‌ ‌2000.‌‌There,‌‌the‌‌concurring‌‌justices‌‌argued‌‌that‌‌“to‌‌attach‌‌                               
definitive‌ ‌weight‌ ‌to‌ ‌the‌ ‌pronouncement‌ ‌of‌ ‌a‌ ‌state‌ ‌court,‌ ‌when‌ ‌the‌ ‌very‌ ‌question‌ ‌at‌ ‌issue‌ ‌is‌‌                               
whether‌‌the‌‌court‌‌has‌‌actually‌‌departed‌‌from‌‌the‌‌statutory‌‌meaning,‌‌would‌‌be‌‌to‌‌abdicate‌‌[the‌‌                             
Court’s]‌ ‌responsibility‌ ‌to‌ ‌enforce‌ ‌the‌ ‌explicit‌ ‌requirements‌ ‌of‌ ‌[the‌ ‌Electors‌ ‌Clause].”‌ 

‌ 
It‌‌is‌‌worth‌‌noting‌‌that‌‌the‌‌U.S.‌‌Supreme‌‌Court‌‌has‌‌already‌‌endorsed‌‌a‌‌more‌‌expansive‌‌reading‌‌                               
of‌ ‌the‌ ‌Elections‌ ‌Clause‌ ‌than‌ ‌the‌ ‌one‌ ‌advanced‌ ‌by‌ ‌the‌ ‌Pennsylvania‌ ‌‌petitioners‌ ‌in‌ ‌‌Republican‌‌                           
Party‌ ‌of‌ ‌Pennsylvania‌ ‌v.‌ ‌Boockvar‌.‌ ‌In‌ ‌2015,‌ ‌in‌ ‌‌Arizona‌ ‌State‌ ‌Legislature‌ ‌v.‌ ‌Arizona‌ ‌Independent‌‌                           
Redistricting‌ ‌Commission‌,‌ ‌a‌ ‌5-4‌ ‌majority‌ ‌‌concluded‌ ‌that‌ ‌the‌ ‌word‌ ‌“legislature”‌ ‌in‌ ‌the‌ ‌Electors‌‌                         
Clause‌‌of‌‌Article‌‌I‌‌of‌‌the‌‌U.S.‌‌Constitution‌‌means‌‌the‌‌“lawmaking‌‌power”‌‌of‌‌a‌‌state.‌‌Writing‌‌for‌‌                                 
the‌ ‌majority,‌ ‌Justice‌ ‌Ginsburg‌ ‌rejected‌ ‌a‌ ‌narrow‌ ‌interpretation‌ ‌of‌ ‌the‌ ‌word‌ ‌“legislature”‌ ‌that‌‌                         
encompassed‌ ‌“the‌ ‌legislative‌ ‌body‌ ‌alone.”‌ ‌Instead,‌ ‌she‌ ‌said,‌‌a‌‌state’s‌‌“legislature”‌‌can‌‌include‌‌                         
the‌ ‌citizen‌ ‌initiative‌ ‌process‌ ‌and‌ ‌executive‌ ‌vetoes.‌ ‌Her‌ ‌opinion‌ ‌did‌ ‌not‌ ‌explicitly‌ ‌address‌‌                         
whether‌ ‌state‌ ‌court‌ ‌decisions‌ ‌grounded‌ ‌in‌ ‌state‌ ‌constitutional‌ ‌law‌ ‌are‌ ‌also‌ ‌part‌ ‌of‌ ‌a‌ ‌state’s‌‌                             
“lawmaking‌ ‌power.”‌‌ ‌  

‌ 
The‌ ‌fact‌ ‌that‌ ‌four‌ ‌justices‌ ‌would‌ ‌have‌ ‌stayed‌ ‌the‌ ‌Pennsylvania‌ ‌Supreme‌ ‌Court‌ ‌decision‌‌                         
suggests‌ ‌that‌ ‌a‌ ‌more‌ ‌conservative‌ ‌U.S.‌ ‌Supreme‌ ‌Court‌ ‌might,‌ ‌in‌ ‌the‌ ‌future,‌ ‌adopt‌ ‌the‌‌                           
petitioners’‌‌argument.‌‌The‌‌Court‌‌‌refused‌‌to‌‌expedite‌‌its‌‌consideration‌‌of‌‌the‌‌petition‌‌and‌‌then‌‌                           
denied‌‌certiorari‌‌on‌‌February‌‌22,‌‌2021.‌‌With‌‌the‌‌confirmation‌‌of‌‌Justice‌‌Ginsberg’s‌‌replacement,‌‌                         
Justice‌ ‌Amy‌ ‌Coney‌ ‌Barrett,‌ ‌the‌ ‌possibility‌ ‌exists‌ ‌that‌ ‌this‌ ‌issue‌ ‌could‌ ‌be‌ ‌raised‌ ‌again‌ ‌and‌‌                             
substantively‌‌resolved‌‌by‌‌a‌‌majority‌‌of‌‌the‌‌Court.‌‌Thus,‌‌‌Boockvar‌‌foreshadows‌‌the‌‌potential‌‌of‌‌a‌‌                             
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significant‌ ‌development‌ ‌for‌ ‌election‌ ‌jurisprudence.‌‌ ‌  
‌ 

Part‌ ‌V‌ ‌Conclusion‌‌ ‌  
 
On‌ ‌balance,‌ ‌litigation‌ ‌opposing‌ ‌state‌ ‌measures‌‌to‌‌expand‌‌mail‌‌voting‌‌before‌‌the‌‌primary‌‌and‌‌                           
general‌ ‌elections‌ ‌of‌ ‌2020‌ ‌favored‌ ‌state‌ ‌officials‌ ‌who‌ ‌sought‌ ‌to‌ ‌meet‌ ‌the‌ ‌surge‌ ‌in‌ ‌demand‌‌                             
caused‌ ‌by‌ ‌the‌ ‌coronavirus‌ ‌pandemic.‌ ‌Challenges‌‌based‌‌on‌‌vote‌‌dilution‌‌and‌‌the‌‌potential‌‌for‌‌                           
widespread‌‌fraud‌‌generally‌‌failed‌‌on‌‌the‌‌merits,‌‌with‌‌judges‌‌ruling‌‌that‌‌the‌‌alleged‌‌voter‌‌fraud‌‌                             
claims‌ ‌were‌ ‌too‌ ‌speculative‌ ‌to‌ ‌warrant‌ ‌relief‌ ‌or‌ ‌that‌ ‌plaintiffs‌ ‌lacked‌ ‌standing‌ ‌because‌ ‌they‌‌                           
failed‌ ‌to‌‌identify‌‌injuries‌‌that‌‌were‌‌sufficiently‌‌particularized‌‌or‌‌concrete.‌‌Challenges‌‌based‌‌on‌‌                         
claims‌ ‌that‌ ‌state‌ ‌officials‌ ‌acted‌ ‌outside‌ ‌of‌ ‌their‌ ‌authority‌ ‌were‌ ‌mixed,‌ ‌depending‌ ‌on‌ ‌the‌‌                           
particular‌‌facts‌‌and‌‌circumstances‌‌of‌‌each‌‌case.‌‌However,‌‌the‌‌U.S.‌‌Supreme‌‌Court’s‌‌4-4‌‌split‌‌in‌‌                             
Republican‌ ‌Party‌ ‌of‌ ‌Pennsylvania‌ ‌v.‌ ‌Boockvar‌ raised‌ ‌the‌ ‌prospect‌ ‌of‌ ‌a‌ ‌potential‌ ‌new‌                         
interpretation‌ ‌of‌ ‌the‌ ‌Elections‌ ‌Clause‌ ‌of‌ ‌Article‌ ‌I‌ ‌of‌ ‌the‌‌U.S.‌‌Constitution.‌‌If‌‌adopted,‌‌it‌‌would‌‌                               
restrict‌ ‌the‌ ‌ability‌ ‌of‌ ‌state‌ ‌courts‌ ‌to‌ ‌strike‌ ‌down‌ ‌state‌ ‌election‌ ‌laws‌ ‌that‌ ‌violate‌ ‌state‌‌                             
constitutions‌ ‌and‌ ‌impede‌ ‌the‌ ‌ability‌ ‌of‌ ‌state‌ ‌election‌ ‌officials‌ ‌to‌ ‌adapt‌ ‌state‌ ‌election‌ ‌laws‌ ‌to‌‌                             
address‌ ‌a‌ ‌public‌ ‌health‌ ‌crisis.‌ ‌ 

‌ 
‌ 

‌   
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Conclusion‌ ‌ 
‌ 

This‌‌report‌‌surveyed‌‌the‌‌vast‌‌array‌‌of‌‌lawsuits‌‌relating‌‌to‌‌all‌‌aspects‌‌of‌‌mail‌‌voting‌‌in‌‌2020,‌‌the‌‌                                   
year‌ ‌of‌ ‌the‌ ‌coronavirus‌ ‌pandemic.‌ ‌Part‌ ‌I‌ ‌explored‌ ‌challenges‌ ‌to‌ ‌absentee‌ ‌ballot‌ ‌application‌‌                         
procedures‌‌and‌‌eligibility‌‌requirements,‌‌based‌‌largely‌‌on‌‌healthy‌‌concerns‌‌about‌‌the‌‌possibility‌‌                       
of‌ ‌becoming‌ ‌infected‌ ‌with‌ ‌the‌ ‌coronavirus‌ ‌while‌ ‌voting‌ ‌in-person.‌ ‌These‌ ‌challenges‌ ‌were‌‌                       
almost‌ ‌universally‌ ‌rejected.‌‌Courts‌‌chose‌‌instead‌‌to‌‌defer‌‌to‌‌legislative‌‌or‌‌executive‌‌decisions,‌‌                         
in‌ ‌some‌ ‌cases‌ ‌resulting‌ ‌in‌ ‌the‌ ‌invalidation‌ ‌of‌ ‌tens‌ ‌of‌ ‌thousands‌ ‌of‌ ‌absentee‌ ‌ballot‌ ‌applications.‌‌ ‌  

‌ 
Part‌ ‌II‌ ‌investigated‌ ‌challenges‌ ‌to‌ ‌ballot‌ ‌submission‌ ‌procedures.‌ ‌Plaintiffs‌ ‌had‌ ‌little‌ ‌success‌‌                       
challenging‌ ‌ballot‌ ‌postage‌ ‌requirements‌ ‌or‌ ‌secrecy‌ ‌sleeve‌ ‌requirements‌ ‌and‌ ‌had‌ ‌mixed‌‌                     
success‌ ‌in‌ ‌their‌ ‌accessibility‌ ‌challenges‌ ‌and‌ ‌requests‌ ‌for‌ ‌Election‌ ‌Day‌ ‌receipt‌ ‌deadline‌‌                       
extensions.‌‌ ‌  

‌ 
Part‌ ‌III‌ ‌analyzed‌ ‌lawsuits‌ ‌that‌ ‌sought‌ ‌to‌ ‌expand‌ ‌options‌ ‌for‌ ‌returning‌ ‌absentee‌ ‌ballots.‌‌                         
Challenges‌ ‌to‌ ‌laws‌‌restricting‌‌assistance‌‌to‌‌absentee‌‌voters‌‌had‌‌limited‌‌success;‌‌challenges‌‌to‌‌                         
restrictions‌ ‌on‌ ‌the‌ ‌availability‌ ‌of‌ ‌ballot‌ ‌drop‌ ‌boxes‌ ‌had‌ ‌mixed‌ ‌results;‌ ‌and,‌ ‌challenges‌ ‌to‌‌                           
operational‌ ‌changes‌ ‌in‌ ‌the‌ ‌U.S.‌ ‌Postal‌ ‌Service‌ ‌were‌ ‌more‌ ‌successful,‌ ‌with‌ ‌numerous‌ ‌federal‌‌                         
district‌ ‌courts‌ ‌enjoining‌ ‌the‌ ‌postal‌ ‌service’s‌ ‌operational‌ ‌changes‌ ‌and‌ ‌ordering‌ ‌the‌ ‌USPS‌ ‌to‌‌                         
conduct‌ ‌emergency‌ ‌sweeps‌ ‌of‌ ‌its‌ ‌facilities‌ ‌to‌ ‌mail‌ ‌out‌ ‌delayed‌ ‌ballots.‌‌ ‌  

‌ 
Part‌ ‌IV‌ ‌looked‌ ‌at‌ ‌challenges‌ ‌to‌ ‌voter‌ ‌verification‌ ‌requirements‌ ‌for‌ ‌absentee‌ ‌ballots,‌ ‌such‌ ‌as‌‌                           
signature‌ ‌verification‌ ‌and‌ ‌witness‌ ‌requirements.‌ ‌Lawsuits‌ ‌challenging‌ ‌these‌ ‌requirements‌‌                 
resulted‌ ‌in‌ ‌substantial‌ ‌changes.‌ ‌Many‌ ‌such‌ ‌lawsuits‌ ‌led‌ ‌to‌ ‌consent‌ ‌decrees‌ ‌or‌ ‌voluntary‌‌                         
dismissals,‌ ‌after‌ ‌states‌ ‌voluntarily‌ ‌adopted‌ ‌new‌ ‌voter‌ ‌verification‌ ‌policies‌ ‌likely‌‌to‌‌reduce‌‌the‌‌                         
rejection‌‌rate‌‌of‌‌mail‌‌ballots.‌‌Some‌‌states‌‌issued‌‌new‌‌signature‌‌matching‌‌guidelines,‌‌and‌‌others‌‌                           
decided‌ ‌not‌ ‌to‌ ‌reject‌ ‌ballots‌ ‌for‌ ‌signature‌ ‌mismatches‌ ‌at‌ ‌all‌ ‌or‌ ‌not‌ ‌to‌ ‌reject‌ ‌them‌ ‌without‌‌                               
providing‌ ‌voters‌ ‌an‌ ‌opportunity‌ ‌to‌ ‌cure‌ ‌signature‌ ‌or‌ ‌witness-related‌ ‌defects‌ ‌to‌ ‌avoid‌ ‌having‌‌                         
their‌ ‌ballots‌ ‌rejected.‌‌ ‌  

‌ 
Lastly,‌‌Part‌‌V‌‌explored‌‌lawsuits‌‌brought‌‌by‌‌claimants‌‌seeking‌‌to‌‌narrow‌‌the‌‌ability‌‌of‌‌voters‌‌to‌‌                               
vote‌‌by‌‌mail.‌‌These‌‌lawsuits‌‌argued‌‌that‌‌expanded‌‌mail‌‌voting‌‌would‌‌lead‌‌to‌‌fraudulent‌‌votes,‌‌                             
that‌‌state‌‌election‌‌officials‌‌lacked‌‌the‌‌legal‌‌authority‌‌to‌‌implement‌‌measures‌‌that‌‌conflict‌‌with‌‌                           
state‌‌statutes,‌‌and/or‌‌that‌‌state‌‌courts‌‌lacked‌‌authority‌‌to‌‌invalidate‌‌state‌‌election‌‌statutes‌‌on‌‌                           
the‌ ‌grounds‌ ‌that‌ ‌they‌ ‌violate‌ ‌state‌ ‌constitutions.‌ ‌The‌ ‌claims‌ ‌that‌ ‌alleged‌ ‌voter‌ ‌fraud‌ ‌or‌                           
challenged‌ ‌the‌ ‌legal‌ ‌authority‌ ‌of‌ ‌the‌ ‌executive‌ ‌branch‌ ‌made‌ ‌very‌ ‌limited‌ ‌headway,‌‌while‌‌the‌‌                           
charges‌ ‌leveled‌ ‌against‌ ‌state‌ ‌courts‌ ‌were‌ ‌mixed.‌‌ ‌  

‌ 
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Across‌ ‌all‌ ‌domains‌ ‌of‌ ‌mail‌ ‌voting‌ ‌litigation,‌ ‌plaintiffs‌‌brought‌‌state‌‌and‌‌federal,‌‌statutory‌‌and‌‌                           
constitutional‌‌claims.‌‌Courts‌‌often‌‌applied‌‌the‌‌‌Anderson-Burdick‌‌balancing‌‌test,‌‌which‌‌applies‌‌a‌‌                       
sliding‌ ‌level‌ ‌of‌ ‌scrutiny,‌ ‌to‌ ‌conclude‌ ‌that‌ ‌barriers‌ ‌to‌ ‌voting‌ ‌did‌ ‌not‌ ‌sufficiently‌ ‌burden‌ ‌the‌‌                             
franchise.‌ ‌Or‌ ‌they‌ ‌cited‌ ‌the‌ ‌‌Purcell‌ ‌principle,‌ ‌to‌ ‌defer‌ ‌to‌ ‌state‌ ‌legislative‌ ‌guidelines‌ ‌as‌ ‌an‌‌                             
election‌ ‌approached.‌ ‌Courts‌‌did‌‌not‌‌agree‌‌on‌‌whether‌‌and‌‌when‌‌the‌‌‌Matthews‌‌test‌‌applied‌‌to‌‌                             
procedural‌‌due‌‌process‌‌claims‌‌challenging‌‌the‌‌rejection‌‌of‌‌votes‌‌based‌‌on‌‌signature‌‌or‌‌witness‌‌                           
defects‌ ‌without‌ ‌providing‌ ‌the‌ ‌voter‌ ‌an‌ ‌opportunity‌ ‌to‌ ‌cure.‌ ‌ 

‌ 
Based‌ ‌on‌ ‌this‌ ‌memo’s‌ ‌survey‌ ‌of‌ ‌the‌‌major‌‌election‌‌litigation‌‌related‌‌to‌‌mail‌‌voting‌‌during‌‌the‌‌                               
coronavirus‌ ‌pandemic‌ ‌in‌ ‌the‌ ‌2020‌ ‌election‌ ‌cycle,‌ ‌several‌ ‌trends‌ ‌emerged:‌ ‌ 

‌ 
● The‌‌courts‌‌were‌‌generally‌‌reluctant‌‌to‌‌expand‌‌access‌‌to‌‌absentee‌‌ballots,‌‌particularly‌‌in‌‌                         

the‌ ‌months‌ ‌leading‌ ‌up‌ ‌to‌ ‌the‌ ‌elections,‌ ‌highlighting‌ ‌the‌ ‌need‌ ‌for‌ ‌legislative‌ ‌and‌‌                         
executive‌ ‌action‌ ‌well‌ ‌in‌ ‌advance‌ ‌of‌ ‌Election‌ ‌Day‌ ‌to‌ ‌change‌ ‌election‌ ‌rules;‌ ‌ 

● The‌ ‌federal‌ ‌appeals‌ ‌courts‌ ‌seemed‌ ‌skeptical‌ ‌that‌ ‌mail‌ ‌ballot‌ ‌submission‌ ‌and‌ ‌delivery‌‌                       
requirements—such‌ ‌as‌ ‌secrecy‌ ‌sleeves,‌ ‌receipt‌ ‌deadlines,‌ ‌and‌ ‌bans‌ ‌on‌ ‌ballot‌‌                   
collection—unduly‌ ‌burden‌ ‌the‌ ‌right‌ ‌to‌ ‌vote,‌ ‌even‌ ‌where‌ ‌there‌ ‌is‌ ‌little-to-no‌ ‌evidence‌‌                       
that‌ ‌such‌ ‌requirements‌ ‌are‌ ‌justified‌ ‌by‌ ‌actual‌ ‌and‌ ‌potential‌ ‌widespread‌ ‌voter‌ ‌fraud;‌ ‌ 

● There‌‌is‌‌a‌‌value‌‌to‌‌voting‌‌rights‌‌advocates‌‌to‌‌consider‌‌non-constitutional‌‌claims‌‌(such‌‌as‌‌                           
the‌ ‌Administrative‌‌Procedure‌‌Act‌‌claims‌‌against‌‌USPS‌‌or‌‌state‌‌law‌‌claims‌‌based‌‌on‌‌the‌‌                           
state’s‌ ‌Election‌ ‌Code)‌ ‌in‌ ‌combating‌ ‌voting‌ ‌restrictions,‌ ‌especially‌ ‌given‌ ‌courts’‌‌                   
increasingly‌ ‌narrow‌ ‌reading‌ ‌of‌ ‌the‌ ‌federal‌ ‌constitution’s‌ ‌voting‌ ‌protections;‌ ‌ 

● There‌ ‌is‌ ‌a‌ ‌likelihood‌ ‌of‌ ‌frivolous‌ ‌claims‌ ‌of‌ ‌voter‌ ‌fraud‌ ‌and‌ ‌an‌ ‌ongoing‌ ‌need‌ ‌for‌‌                             
transparent‌ ‌safeguards‌ ‌to‌ ‌prove‌ ‌the‌ ‌integrity‌ ‌of‌ ‌elections;‌ ‌and‌ ‌ 

● There‌‌is‌‌division‌‌among‌‌courts‌‌regarding‌‌whether‌‌voting‌‌generally,‌‌and‌‌absentee‌‌voting‌‌                       
in‌ ‌particular,‌ ‌is‌ ‌a‌ ‌state-created‌ ‌liberty‌ ‌interest‌ ‌subject‌ ‌to‌ ‌procedural‌ ‌due‌ ‌process‌‌                       
protection‌ ‌under‌ ‌the‌ ‌Fourteenth‌ ‌Amendment.‌ ‌The‌ ‌resolution‌ ‌of‌ ‌this‌ ‌question‌ ‌could‌‌                     
determine‌ ‌the‌ ‌extent‌ ‌to‌ ‌which‌ ‌the‌ ‌Constitution‌ ‌requires‌ ‌election‌ ‌officials‌ ‌to‌ ‌provide‌‌                       
voters‌ ‌an‌ ‌opportunity‌ ‌to‌ ‌cure‌ ‌signature‌ ‌and‌ ‌witness‌ ‌defects‌ ‌before‌ ‌rejecting‌ ‌their‌‌                       
ballots.‌ ‌ 

● The‌ ‌paradigm-shifting‌ ‌argument‌ ‌of‌ ‌plaintiffs‌ ‌in‌ ‌‌Republican‌ ‌Party‌ ‌of‌ ‌Pennsylvania‌ ‌v.‌‌                     
Boockvar‌—that‌ ‌only‌ ‌state‌ ‌legislatures‌ ‌may‌ ‌change‌ ‌election‌ ‌rules—if‌ ‌adopted‌ ‌by‌ ‌the‌‌                     
Supreme‌ ‌Court,‌ ‌could‌ ‌significantly‌ ‌curtail‌ ‌the‌ ‌ability‌ ‌of‌ ‌state‌ ‌executive‌ ‌officials‌ ‌and‌‌                       
election‌‌officials‌‌to‌‌adapt‌‌voting‌‌policies‌‌and‌‌practices‌‌as‌‌exigencies‌‌emerge‌‌and‌‌curtail‌‌                         
the‌ ‌ability‌ ‌of‌ ‌state‌ ‌courts‌ ‌to‌ ‌strike‌ ‌down‌ ‌state‌ ‌election‌ ‌laws‌ ‌that‌ ‌violate‌ ‌state‌‌                           
constitutions.‌ ‌ 

‌ 
Election‌‌officials‌‌‌praised‌‌the‌‌accuracy‌‌and‌‌security‌‌of‌‌the‌‌2020‌‌general‌‌election.‌‌The‌‌widespread‌‌                           
use‌‌of‌‌‌absentee‌‌voting‌‌in‌‌the‌‌election‌‌may‌‌accelerate‌‌demand‌‌for‌‌and‌‌adoption‌‌of‌‌mail‌‌voting‌‌                               
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in‌‌future‌‌elections.‌‌Indeed,‌‌legislators‌‌in‌‌several‌‌states‌‌are‌‌already‌‌advocating‌‌and‌‌introducing‌‌                         
bills‌‌to‌‌expand‌‌and‌‌facilitate‌‌mail‌‌voting‌.‌‌State‌‌bills‌‌include‌‌measures‌‌to‌‌permit‌‌all‌‌voters‌‌to‌‌vote‌‌                                 
by‌ ‌mail,‌ ‌to‌ ‌ensure‌ ‌voters‌ ‌are‌ ‌notified‌ ‌and‌ ‌have‌ ‌an‌ ‌opportunity‌ ‌to‌ ‌cure‌ ‌ballot‌ ‌defects‌ ‌before‌‌                               
their‌ ‌ballot‌ ‌is‌ ‌rejected,‌ ‌to‌ ‌require‌ ‌the‌ ‌availability‌ ‌of‌ ‌drop‌ ‌boxes‌ ‌for‌ ‌the‌ ‌return‌ ‌of‌ ‌ballots,‌ ‌to‌‌                                 
redefine‌‌ballot‌‌deadlines‌‌from‌‌date‌‌of‌‌‌receipt‌‌to‌‌date‌‌of‌‌‌postmark‌,‌‌and‌‌to‌‌allow‌‌election‌‌officials‌‌                               
to‌‌start‌‌processing‌‌mail‌‌ballots‌‌before‌‌Election‌‌Day.‌‌Additionally,‌‌on‌‌March‌‌3,‌‌the‌‌U.S.‌‌House‌‌of‌‌                               
Representatives‌ ‌passed‌ ‌‌H.R.1‌,‌ ‌an‌ ‌expansive‌ ‌bill‌ ‌designed‌ ‌to‌ ‌make‌ ‌voting‌ ‌easier‌ ‌in‌ ‌many‌‌                         
respects,‌‌including‌‌through‌‌expanded‌‌access‌‌to‌‌mail‌‌voting.‌‌As‌‌of‌‌the‌‌time‌‌of‌‌this‌‌report,‌‌the‌‌bill‌‌                                 
would‌ ‌guarantee‌ ‌‌no-excuse‌ ‌access‌ ‌to‌ ‌mail‌ ‌voting‌ ‌and‌ ‌many‌ ‌of‌ ‌the‌ ‌same‌ ‌mail‌ ‌voting‌‌                           
accommodations‌‌proposed‌‌by‌‌state‌‌legislators.‌‌The‌‌bill‌‌passed‌‌the‌‌House‌‌‌by‌‌a‌‌vote‌‌of‌‌220-210,‌‌                             
largely‌‌along‌‌‌party‌‌lines‌.‌‌Its‌‌passage‌‌in‌‌the‌‌Senate‌‌is‌‌expected‌‌to‌‌be‌‌more‌‌difficult‌‌and‌‌require‌‌                                 
the‌‌Senate‌‌to‌‌drop‌‌its‌‌current‌‌rules‌‌allowing‌‌filibuster‌‌(which‌‌requires‌‌60‌‌votes‌‌to‌‌allow‌‌a‌‌bill‌‌to‌‌                                   
proceed‌ ‌to‌ ‌a‌ ‌vote).‌‌ ‌  

‌ 
At‌ ‌the‌ ‌same‌ ‌time,‌ ‌state‌ ‌legislators‌ ‌in‌ ‌many‌ ‌states‌ ‌are‌ ‌‌seeking‌ ‌to‌ ‌erect‌ ‌barriers‌ ‌to‌ ‌voting,‌‌                               
including‌ ‌absentee‌ ‌voting,‌ ‌often‌ ‌using‌ ‌baseless‌ ‌allegations‌ ‌of‌ ‌fraud‌ ‌to‌ ‌justify‌ ‌the‌ ‌proposed‌‌                         
restrictions.‌ ‌The‌ ‌Brennan‌ ‌Center‌ ‌reported‌ ‌that,‌ ‌as‌ ‌of‌ ‌March‌ ‌2021,‌ ‌‌361‌ ‌bills‌‌in‌‌47‌‌states‌‌were‌‌                               
seeking‌ ‌to‌ ‌restrict‌ ‌voting,‌ ‌including‌ ‌mail‌ ‌voting.‌ ‌Among‌ ‌the‌ ‌proposed‌ ‌measures‌ ‌are‌‌‌bills‌‌that‌‌                           
would‌‌curtail‌‌eligibility‌‌to‌‌vote‌‌by‌‌mail‌,‌‌prohibit‌‌the‌‌use‌‌of‌‌ballot‌‌drop‌‌boxes,‌‌make‌‌it‌‌harder‌‌to‌‌                                   
obtain‌ ‌a‌ ‌mail‌ ‌ballot,‌ ‌require‌ ‌notarization‌ ‌of‌ ‌absentee‌ ‌ballots,‌ ‌beef‌ ‌up‌ ‌witness‌ ‌requirements,‌‌                         
add‌ ‌signature‌ ‌matching‌ ‌requirements,‌ ‌move‌‌ballot‌‌receipt‌‌deadlines‌‌earlier,‌‌make‌‌it‌‌easier‌‌to‌‌                         
purge‌ ‌lists‌ ‌of‌ ‌permanent‌ ‌mail‌ ‌voters,‌ ‌and‌‌ ‌‌block‌ ‌early‌ ‌voting‌ ‌on‌ ‌Sundays.‌‌ ‌  

‌ 
Thus,‌ ‌litigation‌ ‌over‌ ‌mail‌ ‌voting‌ ‌restrictions‌ ‌and‌ ‌expansions‌ ‌will‌ ‌likely‌ ‌continue‌ ‌in‌ ‌future‌‌                         
elections,‌‌when‌‌mail‌‌voting‌‌advocates‌‌(it‌‌is‌‌hoped)‌‌will‌‌lack‌‌the‌‌compelling‌‌policy‌‌rationale‌‌of‌‌a‌‌                               
nationwide‌‌pandemic.‌‌Meanwhile,‌‌the‌‌cases‌‌reviewed‌‌here‌‌underscore‌‌the‌‌importance‌‌of‌‌voter‌‌                       
education‌ ‌and‌ ‌public‌ ‌awareness‌ ‌of‌ ‌mail‌ ‌ballot‌ ‌procedures‌ ‌and‌ ‌requirements‌ ‌in‌ ‌order‌ ‌to‌‌                         
minimize‌ ‌ballot‌ ‌rejection‌ ‌rates‌ ‌due‌ ‌to‌ ‌voter‌ ‌error.‌ ‌ 
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